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FALSE CLAIMS ACT 


WEDNESDAY, JULY 30, 2014 

House of Representatives 

Subcommittee on the Constitution 
AND Civil Justice 

Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 1:05 p.m., in room 
2237, Rayburn Office Building, the Honorable Trent Franks (Chair- 
man of the Subcommittee) presiding. 

Present: Representatives Franks, Goodlatte, DeSantis, Cohen, 
Conyers, and Johnson. 

Staff present:(Majority) Zachary Somers, Counsel; Tricia White, 
Clerk; (Minority) James Park Minority Counsel; and Veronica 
Eligan, Professional Staff Member. 

Mr. Franks. The Subcommittee on the Constitution and Civil 
Justice will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

I will begin by recognizing myself for an opening statement. 

We welcome all of you to the Committee hearing today. 

Because protecting taxpayer dollars from waste, fraud and abuse 
is a critical responsibility with which Congress is entrusted, it is 
important that from time to time we examine how the False 
Claims Act is working. 

It has been 6 years since the Judiciary Committee has held a 
hearing on the FCA, and in that time three major legislative 
changes to the FCA have been enacted. So we have called today’s 
hearing to examine areas in which the Act has been effective and 
potential areas in which reforms could be made to detect and pre- 
vent false claims in the future. 

The False Claims Act is the Federal Government’s primary tool 
for combatting fraud in federally funded programs, and the Act has 
proved to be a very successful tool. In each of the last 4 years the 
government has recovered over $3 billion under the FCA, and since 
the significant 1986 amendments to the FCA the Federal Govern- 
ment has recovered over $38 billion using the Act. 

The FCA has been used to combat false claims in several eco- 
nomic sectors including defense, health care, pharmaceuticals, and 
finance. However, despite its success, as it is currently structured 
and enforced, the FCA still fails to prevent massive losses of tax- 
payer dollars to waste, fraud and abuse. 

( 1 ) 
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According to a recent study by the General Accountability Office, 
over $100 billion in taxpayer money is lost each year to improper 
payments by the Federal Government. Thus, the government recov- 
ers only a fraction of what it loses to false claims every year. This 
is especially troubling considering Congress has amended the FCA 
three times in the past 5 years to expand its coverage and enhance 
the ability of the whistleblowers to bring suit. 

So the question occurs, how do we get more recoveries of tax- 
payer dollars out of the False Claims Act? Some experts who have 
studied the Act suggest that the answer is all about incentives and 
encouraging those best able to detect and prevent false claims — 
government contractors and government program beneficiaries 
themselves — to self-police and self-report potential FCA violations. 
The advice of these experts seems to make a great deal of common 
sense to me. 

However, as currently structured, the FCA provides very few in- 
centives for Federal Government contractors and businesses that 
participate in Federal Government programs to come forward and 
disclose their own violations. In other words, those with the best 
knowledge of waste, fraud and abuse are not encouraged to self-po- 
lice for violations and self-disclose violations if they, in fact, occur. 

This is because there is no economic advantage or incentive to 
do so. FCA violators who self-report generally receive the same 
exact penalties and face the same damages as those who are 
caught violating the Act and settle out of court with the govern- 
ment. 

This would seem to make little sense. Shouldn’t those that come 
forward and self-disclose violations get better terms than violators 
who are caught essentially red-handed? The FCA has been as suc- 
cessful as it has because it has provided whistleblowers with tre- 
mendous financial incentives for uncovering and disclosing false 
claims. It seems very appropriate and logical that to complement 
the current incentives for whistleblowers in the Act with financial 
incentives for self-disclosure will uncover even more waste, fraud 
and abuse of Federal taxpayer money. We need to examine ways 
to give those who do business with the government meaningful in- 
centives to detect wrongdoing and to self-report it to government, 
and thus return to taxpayers more money than is currently recov- 
ered under the FCA. 

The Justice Department itself has acknowledged the limitations 
of the Act as it is currently written. According to the head of the 
division at DOJ charged with enforcing the FCA, the Justice De- 
partment is “well aware of the fact that litigation can only plau- 
sibly reach a fraction of the fraud committed against U.S. Govern- 
ment programs, which likewise makes the prevention of fraud a 
more potent tool for protecting the interests of the United States 
than efforts to undo the damage of completed schemes. Litigation 
to recover the costs of fraud is a far inferior option to preventing 
the fraud in the first place.” 

Now, I hope through this hearing we can begin to discuss ways 
to prevent violations of the False Claims Act from occurring in the 
first place. The Federal Government has benefitted greatly from 
the increased accountability that has resulted from the False 
Claims Act and the invaluable help it has received from False 
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Claims Act whistleblowers. We must make sure, however, that we 
are doing everything that we can to detect and prevent even more 
false claims against our nation’s hard-earned financial resources, 
and I look forward to the witnesses’ testimony. 

And I would yield — I see the Ranking Member is not here, so I 
am not going to yield to him. How does that sound? And I look for- 
ward to hearing, then, from our witnesses. We will now just thank 
the Committee for being here. 

We have two very distinguished panels of witnesses today, and 
I will begin by introducing the first panel witness. 

Our first witness is Senator Chuck Grassley, the Ranking Mem- 
ber on the Senate Judiciary Committee. Senator Grassley has 
served in the Iowa Legislature and the U.S. House of Representa- 
tives before being elected to the Senate in 1980. In 1986, Senator 
Grassley authored significant amendments to the False Claims Act 
to empower whistleblowers to file suit on behalf of the Federal Gov- 
ernment against those who falsely obtain taxpayer dollars. Senator 
Grassley has been a leader in combatting waste, fraud and abuse 
in Federal Government programs and protecting the rights of whis- 
tleblowers. 

I am wondering now at this point if we might ask the Ranking 
Member of the full Committee if he has any opening statement or 
any comments. 

Mr. Conyers. Thank you. Chairman. I do, and I thank you for 
your generosity. 

Senator Grassley, welcome, and to the Members of our Com- 
mittee. 

I merely wanted to read a page or two of my remarks and put 
them in the record so that we don’t detain the distinguished wit- 
ness that we have today. 

The False Claims Act is a longstanding and vital tool for fer- 
reting out fraud against the government and ultimately protecting 
taxpayer dollars, and since its enactment and in 1986 amendments 
to this law almost $39 billion have been recovered from those that 
defrauded the American people, including some large pharma- 
ceutical companies, hospitals, and defense contractors. In fact, 
more than $3.8 billion was recovered in the Fiscal Year 2013 alone. 

While no system is perfect, this Act has worked well, particularly 
in light of the amendments which were spearheaded by our distin- 
guished witness who is with us today. These amendments revi- 
talize the Act’s qui tarn provisions. The Act was further strength- 
ened with clarifications to its liability provisions that were made in 
2009. Thus, as we consider the state of the False Claims Act, we 
should keep the following points in mind. 

To begin with, qui tarn actions are a critical component of the 
False Claims enforcement scheme, and I think for the interest of 
brevity I will ask permission to include the rest of my statement 
into the record and yield back the balance of my time, and thank 
the Chairman. 

[The prepared statement of Mr. Conyers follows:] 



4 


Statement of the Honorable John Conyers, Jr. for the Hearing on “Oversight of the False 
Claims Act” Before the Subcommittee on the Constitution and Civil Justice 

Wednesday, July 30, 2014, at 1:00 p.m. 

2237 Rayburn House Office Building 

The False Claims Act is a longstanding and vital tool for ferreting out fraud against the 
government and, ultimately, protecting taxpayer dollars. 

Since the enactment of the 1 986 amendments to this law, S42.3 billion has been 
recovered from those that defrauded the American people, including some large pharmaceutical 
companies, hospitals, and defense contractors. In fact, there was $3.8 billion in recoveries in 
Hscal year 2013 alone. 

While no system is perfect, the False Claims Act has worked well, particularly in light of 
the 1986 amendments, which were spearheaded by Senator Charles Grasslcy, who is with us 
today. 


These atnendments, among other things, rc-vitalized the Act’s qtti tarn provisions. The 
Act was further strengthened with clarifications to its liability provisions that we made in 2009. 

Thus, as we consider the state of the False Claims Act, we should keep the following 
points in mind. 

To begin with, quitam actions are a critical component of the False Claims AcCs 
enforcement scheme. 

Qui tain actions - which allow private parties to sue a defendant on behalf of the United 
States - are key to the government’s efforts to tight fraud for at least two reasons. 

Qui tarn plaintiffs are often company insiders who can produce evidence critical to 
establishing liability under the Act. 

These insiders are generally in the best position to know about fraud that would otherwise 
be hidden from the govemment. 
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Fraudulent activity by its very nature is concealed. Without the help of insiders, who can 
provide the government documents and other hard evidence of the fraud, it would be extremely 
difficult for the government to delect and prosecute the fraud. 

It is the relentless, zealous pursuit of qiu tarn litigation that has led to the bulk of 
recoveries in False Claims Act cases since 1986. 

Of the almost $39 billion in recoveries from fiscal year 1987 to fiscal year 2013, more 
than $27 billion of that amount resulted from litigation initiated by qui tarn plaintiffs. 

While the False Claims AcCs qui tarn pro\isions are important, they would be 
ineffective if the Act had weak incentives for qui tarn plaintiffs to file suit. 

After all, such individuals often take on tremendous personal risk in revealing the fraud. 

Disincentives that potential plaintiffs face include the fact that the they often suffer job 
loss or other retaliation by their current or former employers and have difficulty finding 
employment once news of their whistleblowing activity surfaces. 

They also often bear the emotional and psychological stress of being under attack by tlic 
defendant and former colleagues. 

One of the main points of the 1986 amendments to the Act was to ensure that qui tarn 
relators had sufficient incentive to go public with fraud that they knew existed. Prior to 1986, the 
Act had been applied in such a way that the disincentives to file qui tarn lawsuits vastly 
outweighed the incentives. 

The Act currently allows a qui tarn plaintiff to recover 15 to 25% of the government’s 
recovery in cases where the government chooses to intervene in the case, and 25 to 30% when 
the government does not interv^ene. The qui tarn plaintiff can also recover legal fees and 
expenses from the defendant. 


2 
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Additionally, the Act allows the government to recover treble its damages, which also 
factors into the plainliri’s recovery. 

Without these kinds of incentives, few would risk filing qui tarn suits, which, in turn, 
would undermine the effectiveness of the False Claims Act, as was the case prior to 1986. 

Therefore, I am skeptical of efforts to weaken the False Claims Act, and especially 
its qui tarn provisions. 

The U.S. Chamber Institute for Legal Reform, from which we will hear today, has 
proposed numerous amendments to the False Claims Act that, in my view, would do nothing to 
enhance the figlit against fraud and, if anything, would weaken it. 

For instance, the Chamber has proposed requiring dismissal of qui tarn actions by 
employees of a defendant company unless an employee reports alleged misconduct internally at 
least 180 days before filing the suit. 

In my view, this is just an invitation for the company to either intimidate or retaliate 
against the whistleblowing employee. 

The Chamber also proposes to reduce the relator’s share of Ihe government’s recovery by 
limiting it to 15 to 25% of the first $50 million recovered, 5 to 15 percent of the next $50 million, 
and 1 to 3 percent of amounts over $100 million in cases where Ihe government intervenes. 

The proposal would similarly reduce the relator’s share in non-intervention cases. 

Again, this proposal strikes at the heart of what has made the False Claims Act 
successful. 

The False Claims Act has largely been an effective tool at addressing fraud against the 
government. Rather than maintaining this important tool, the Chamber’s proposals appear to go 
in the opposite direction. 


3 
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Mr. Franks. And I thank the gentleman. 

I would now like to recognize Senator Grassley. 

Senator Grassley, thank you for your gallant service to the coun- 
try, and we are pleased to have you here today. 

I want to make sure that microphone is on so we can hear you, 
sir. 


TESTIMONY OF THE HONORABLE CHUCK GRASSLEY, 

A U.S. SENATOR FROM THE STATE OF IOWA 

Senator Grassley. The green light is on. 

Before I read my 5-minute statement, I would like to, first of 
all — I thought the green light was on. I would like to thank you 
for responding to my request to come and testify. Thank you for 
doing that. 

The second thing I would like to say, you gave a nice introduc- 
tion of me. Thank you for that. 

Thirdly, I often speak about whistleblowers as being welcome 
within an organization kind of like a skunk at a picnic. Now, I kind 
of feel that there is a lot of special interests in this town who are 
going to consider me a skunk at this picnic. 

Thank you for allowing me to come here today to testify. Today 
happens to be National Whistleblower Appreciation Day. Whistle- 
blower groups are meeting as we speak to honor some of our col- 
leagues on the Hill for their support of whistleblowers who report 
waste and fraud. 

I am wary when I hear the biggest violators of a fraud law hire 
people to talk about strengthening that law. Last fall, the Chamber 
of Commerce released a report on the False Claims Act. It claims 
the Act “plainly is not getting the job done since the government 
has recovered only $35 billion since 1987.” Now that figure, as you 
folks have said, is $39 billion, and some people use the term $42 
billion. Anyway, this amount of money is nothing to sneeze at 
where I come from in rural Iowa. 

The fact is that since 1986, no other law has been more effective 
in battling fraud, and you said that, Mr. Chairman, in your open- 
ing statement. Before the 1986 amendments, it only brought in 
about $40 million a year, not billions of dollars. At that rate, it 
would have recovered only $1 billion in the past 25 years. Thanks 
to these ’86 amendments, it has brought in 39, 40 times that 
amount of money. 

Clearly, the False Claims Act is working, and it is working fan- 
tastically. The report that I previously referred to says that the law 
is “ineffective in preventing fraud.” Yet, my staff have met with 
some of the authors of that report, and they don’t have any con- 
crete proposal for preventing fraud more effectively. They talk 
about “a gold standard compliance certification program,” but that 
just happens to be a pie-in-the-sky idea with no specifics. As they 
said, “We had to come up with something, so we just put that in.” 
The Chamber clarified to my staff that they were talking about 
their proposal for internal reporting 180 days before any whistle- 
blower can file a False Claims suit. Yet they also said of the overall 
certification program, “We deliberately left this vague.” 

Now, that is a very serious problem. They lack details on who 
would create the program, who would enforce the program. Basi- 
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cally everything about it lacks detail, but they want you to believe 
that once this pipe dream is in place, it will magically increase the 
amount of taxpayer dollars the government recovers. In exchange, 
the report proposes hefty concessions for its big corporate sponsors. 

For starters, they want to eliminate the use of exclusion or de- 
barment, some of the government’s strongest tools on deterring 
fraud. They would require whistleblowers to report internally, 
which just puts a huge target on the back of a whistleblower. Inter- 
nal reporting and a 6-month head-start on retaliation before a 
whistleblower gets the chance to be heard in court is a recipe guar- 
anteed to reduce disclosures of fraud. Even when a corporation 
does come forward, the company line is never going to be the com- 
plete picture. 

That is why the False Claims Act incentivizes whistleblowers, 
and you see how it has worked. While I believe companies should 
have strong internal compliance programs, nothing is worth the 
get-out-of-j ail-free pass that this report asks in exchange. Many 
corporate giants already spend large amounts on compliance but 
still routinely bilk the government out of millions of taxpayer dol- 
lars. 

This report’s recommendations contradict its assertion that the 
False Claims Act has failed by not recovering enough money. The 
report proposes to limit government recoveries across the board re- 
gardless of the participation in any compliance certification pro- 
gram. That just makes no sense. 

In the last 5 years, the Federal Government has grown larger 
and larger, and spending has gotten more and more out of control. 
Whistleblowers using the False Claims Act have played a key role 
in checking fraud and wasteful spending. Annual recoveries under 
the False Claims Act have increased dramatically in the last 5 
years. State Attorneys General around the country have used state 
False Claims Act to successfully recover billions of dollars for their 
states. 

For example, last October, then- Virginia Attorney General Ken 
Cuccinelli recovered $37 million for the State of Virginia from a 
drug company that was inflating its prices to scam taxpayer dollars 
from Medicare. The next month, Cuccinelli recovered $21 million in 
two healthcare fraud settlements with multi-national pharma- 
ceutical giant Johnson & Johnson, which was paying millions of 
dollars in kickbacks to the nation’s largest pharmacy. 

Yet, just days before Cuccinelli’s announcement of the settle- 
ment, Health and Human Services Secretary Kathleen Sibelius 
also made an announcement. She revealed that this Administration 
did not intend to treat the Affordable Care Act as a Federal 
healthcare program, then exempting it from anti-kickback laws. 
Precisely because of the fraud opportunities under the Affordable 
Care Act, one provision that Congress added to the law made a vio- 
lation of the anti-kickback law an automatic violation of the False 
Claims Act. This Administration has chosen to ignore that part of 
the law. 

Congress must step forward and we must reiterate that the Af- 
fordable Care Act is no less subject to the anti-kickback law and 
the False Claims Act than any other Federal healthcare programs. 
Additionally, this Subcommittee should strongly consider strength- 
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ening the False Claims Act’s connection with suspension and de- 
barment. That would keep repeat offenders away from taxpayer 
dollars. 

A couple of years ago, the nonpartisan Government Account- 
ability Office discovered serious weaknesses in the suspension and 
debarment program of numerous government agencies. Chairman 
Issa and Ranking Member Cummings of the House Oversight Com- 
mittee have joined together with some proposals on this issue. 
Chairman Issa stated last fall, “The current process of keeping tax- 
payer dollars out of the hands of criminals, tax evaders, and the 
chronically incompetent is stove-piped, fractured and inadequate.” 

This issue is really about law and order. If we really want to im- 
prove the False Claims Act, we should make a judgment or settle- 
ment under the law result in an automatic review for suspension 
or debarment. That would capitalize on the success of the law 
while increasing its deterrent effect. The False Claims Act has al- 
ready provided a crucial check during a time of growing govern- 
ment and out-of-control spending. No matter what we do to deter 
waste and fraud, whistleblowers are the key to the government 
finding out when that act happens. 

Today, on National Whistleblower Appreciation Day, I hope we 
can honor whistleblowers for the patriotic service that they provide 
to the taxpayers. 

Thank you very much. 

[The prepared statement of Senator Grassley follows:] 
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Prepared Stalement of Seiiaior Charles E Grassley 
Ranking Member, United Slates Senate Committee on the Judiciary 
Hearing Before the House Committee on the Judiciary 
Subcommittee on the Constitution and Civil Justice 
"Oversight of the False Claims Act" 

W^nesday. July 30, 2014 

Mr Chainnan. thank you for allowing me to come here today to testify on the False 
Claims Act 

Today is National Whistleblower Appreciation Day. On this day in 1778, the Continental 
Congress passed the first whistleblower law in the United States It read. 


Reso/veil. 

That it is the duty of all persons in the service of the United Stales to give the 
earliest information to Congress or other proper authority of any misconduct, 
frauds or misdemeanors committed by any officers or persons in the service of 
these states, which may come to their knowledge 

This resolution was passed by tlie Congress without any recorded dissent Then and now. 
Congress's control of the purse strings has given it an obligation to guard against wasteful or 
fraudulent spending 

Today, whistleblower groups are meeting as we speak to honor some of our colleagues 
on the Hill for their support of whistleblowers who report waste or fraud It's too bad that this 
hearing was scheduled for the precise time that many of them are unable to be here 

Of course. I’m always wary when I hear the biggest violators of a law hire people to talk 
about “strengthening" it Last fall, the Chamber of Commerce announced that it was launching a 
liill-fledged campaign to reform the False Claims Act It called its report “Fising the False 
Claims Act ” It claims the Act “plainly is not getting the job done" since "the government has 
recovered only S35 billion since 1987” Tlie current number is actually S42 billion Either way. 
that's notliing to sneeze at where 1 come from Tlie fact is that no other law in existence has 
been more effective in battling fraud than the False Claims Act has in the past 25 years Before 
the 1986 amendments, it brought in a tiny fraction of what it does today, only about $40 million 
a year At that rate, it would have recovered only $1 billion in the past 25 years Thanks to the 
1986 amendments, it's brought back 42 times that much. Clearly, the False Claims Act is 
working, and it's working fantastically 
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This report says that the law is ‘'ineffective at preventing fraud " Yet my staff have met 
with the authors of the report, and they don’t have any concrete proposal for preventing fraud 
more effectively They talk about a “gold-standard compliance certification program," but it’s 
just a pie-in-the-sky idea with no specifics. As they put it to my staff, “We had to come up with 
something, so we Just put that in ” They are vague on who would create the program, who 
would enforce the program — basically, everything about it. But they want you to believe that 
once this pipe dream is in place, it will magically Increase the amount of taxpayer dollars the 
government recovers 

In exchange for this castle in the air, the report proposes hefty concessions for its big 
corporate sponsors. For starters, they want to eliminate the use of exclusion or debarment, 
surrendering one of the government’s strongest tools for deterring fraud They want to lower the 
damages multiplier for those who self-report And they repackage a detrimental proposal to 
whistleblowers that has been recycled again and again 

Large corporations have long argued that whistleblowers should be forced to report 
wrongdoing intcnKilly before going to the government. Yet when whistleblowers try to do 
exactly that and get retaliated against these large corporations change their stance in court and 
argue that whistleblowers only have protection if they report exHTimlly Those kinds of 
inconsistent positions make it hard to believe that either argument is made in good faith This 
report propo.ses requiring internal reporting 180 days before any whistleblower can file a False 
Claims Act suit Yet in most corporations, reporting internally just puts a huge target on your 
back We should trust whistleblowers to use their common sense to know the safest place to 
report Anything else would dramatically weaken the False Claims Act and result in fewer 
whistleblowers coming forward. 

Besides, it’s ludicrous to think forcing whistleblowers to report inlemally would add to 
corporations' incentive to self-report. Instead, the first calculation any corporation would make 
is whether they aiuld gel away with muzzling the whistleblower and paying no damages This 
report says we need to move from a stick to a carrot approach for corporations, but they’re 
asking for a stick to use against whistleblowers. Internal reporting and a six-month head start on 
retaliation before the whistleblower gets a chance to be heard in court is a recipe guaranteed to 
reduce disclosures of fraud Even when a corporation does come fonvard, the company line is 
never going to be the complete picture. That's why the False Claims Act incentivizes 
whistleblowers — and it’s worked 

Now all that I’ve just discussed is predicated on the mythical gold standard compliance 
certification While I believe companies slumld i\avi; strong internal compliance programs, nothing is 
worth the ‘gel out of jail five pass this report asks for in exchange Presumably we are supposed to 
believe that the model for certification would be tlie report's multinational corporate sponsors, 
who are already required by law to have compliance programs No small- or mid-sized 
businesses would have the kind of money for a gold standard compliance program that these 
corporate colossuses do Since many corporate giants already spend large amounts on 
compliance, yet still routinely bilk millions in taxpayer dollars, it’s hard to imagine how these 
perks would motivate them to stop Because this program has no specifics, there is no research 
showing how it would increase recoveries or prevent fraud 
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Yel ihe specifics that are in the report contradict its assertion that the False Claims Act 
has failed by not recovering enough money The report makes multiple proposals to /imi/ 
government recoveries across the board These limitations would apply regardless of whether 
the corporation involved participated in any compliance certification program. That just makes 
no sense. 

Further, as the testimony that Stephen Kohn has submitted for today’s record illustrates, 
corporations have already been using compliance programs as a trap for whistleblowers. By 
making their compliance program an arm of their legal department, anything a whistleblower 
reports is protected as confidential by attorney-client privilege Back in March, the Chamber 
joined others in submitting a strongly-worded amicus brief arguing for such confidentiality for 
whistleblowers who take the internal compliance route Many corporations also require 
employees who provide tips to their compliance departments to then sign non-disclosure 
agreements In addition to the chilling effect this has on whistleblowers contemplating filing a 
False Claims Act suit, any whistleblower brave enough to file then finds llwmselves the subject 
of legal action claiming they have violated attorney-client privilege or non-disclosure 
agreements Is this how we want to treat whistleblowers? Internal compliance is not the one- 
size-fits-all solution this report would have you think it is 

In the last five years, the federal government has grown larger and larger and spending 
has gotten more and more out of control with laws like the stimulus package and Obamacarc 
Tlie federal government now spends SI trillion dollars in contracts and grants each year 
Inspectors general, the Government Accountability Office, and congressional oversiglit 
committees simply haven’t been able to keep up. Yet whistleblowers coming forward under the 
False Claims Act have played a key role in checking fraud and wasteful spending when other 
oversiglit resources have failed .Annual recoveries under the False Claims Act have increased 
dramatically in Ihe past five years. Last year the Justice Department recovered $2.6 billion in 
health care fraud alone through the False Claims .Act The False Claims Act is clearly doing 
exactly what we intended it to do: recover taxpayer money 

State attorneys general around the country have used slate False Claims Acts to 
successfully recover billions of dollars for their states For example, last October, then-Virginia 
Attorney General Ken Cuccinelli recovered $37 million for the State of V'irginia from a drug 
company that was inllating its prices to scam taxpayer dollars from Medicare The next month. 
Cuccinelli recovered $21 million in two health care fraud settlements with multinational 
pharmaceutical giant Johnson & Johnson One of those settlements related to millions of dollars 
in kickbacks Johnson & Johnson paid to the nation's largest pharmacy. 

Yet just days before Cuccinelli's annouiicemeiU of Ihe settlements. Health and Human 
Services Secretary Kathleen Sebelius also made an announcement She revealed tliat this 
Administration did not intend to treat Obamacare health exchanges as a federal health care 
program, exempling them from anti-kickback laws Precisely because of the fraud opportunities 
under Obamacare. one provision that Congress added to Ihe law made a violation of the Anti- 
Kickback Law an automatic violation of the False Claims Act This Administration has chosen 
to ignore that part of the law. Given that Obamacarc constitutes the biggest expansion of federal 
health care in our lifetimes, it's alarming that the Administration would try to simply ignore a 
key anti-fraud provision added by Congress. This is a ripe area for Congress to step forward and 

Page 3 of 4 



13 


reiterate that Obamacare is no less subject to the anti-kickback law and False Claims Act than 
other federal health care programs 

Health and Human Sertices isn't the only part of this Administration that has set this law 
aside when it didn’t suit its interests As those who sit on this Subcommittee will remember, in 
May 2013 the full Committee held a joint hearing with the House Oversight and Government 
Reform Committee At that hearing I testified about how the Department of Justice had 
sacrificed taxpayers' interests under the False Claims Act to an ideological agenda A report I 
released with Chairman Goodlatte and Chairman Issa found the Justice Department let the City 
of St. Paul off the hook for false claims worth as much as $200 million to the Treasury It's 
extremely disappointing when those who work at the Justice Department don't put the interests 
of the taxpayer first 

This issue is really about law and order, fhe real question is: Why is it that some 
corporations swindle the federal government out of millions upon millions of dollars, yet we 
allow them to keep coming back for more’’ This subcommittee should strongly consider 
strengthening the False Claims Act's connection with suspension and debarment That would 
keep repeat offenders away from taxpayer dollars and strengthen the law's deterrent effect A 
couple of years ago, the nonpartisan Government Accountability Office (GAO) discovered 
serious weaknesses in the suspension and debarment programs of numerous government 
agencies Six agencies, including the Department of Health and Human Services, "had virtually 
no procurement-related suspensions and debarments” in 2009 Now remember. 2009 was the 
same year that this Administration pushed through its $831 billion stimulus package, causing 
federal spending to skyrocket The federal government gave out $200 billion more in grants in 
2009 than it did in 2008 2010 also included $50 billion more in grants than usual Yet 

remarkably, even with all the billions of dollars being shoveled out the door by the federal 
government, GAO found that those six agencies again had almost no .suspensions and 
debannenis in 2010, 

Chainnan Issa and Ranking Member Cummings have joined together with some 
proposals on this issue Along with several others, including Congressman Jason ChatTetz. who 
sits on this full committee, they introduced a bill last fall to strengthen the tools of suspension 
and debarment Chairman Issa stated at the time "The current process for keeping taxpayer 
dollars out of the hands of criminals, tax evaders, and the chronically incompetent is stove-piped, 
fracmred. and inadequate ” If we really want to improve the False Claims Act, I believe a 
judgment or settlement under the law should result in an automatic review for suspension or 
debarment That would capitalize on the success of the law while increasing its deterrent effect 

The False Claims Act has already provided a crucial check during a time of growing 
government and out of control federal spending No matter what we do to deter ivaste and fraud, 
whistleblowers are the key to the government finding out about it when it happens We have to 
do all we can to protect them from those who resist the role they play. Today on National 
Whistleblower Appreciation Day, I hope we can honor whistleblowers for the patriotic senice 
they provide to ta.xpayers 
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Mr. Franks. Well, thank you, Senator Grassley. And again, we 
want to express our gratitude for you making the trip over here 
and the cogency of your remarks. Thank you very much, sir. 

I would now like to turn to the second group of witnesses, if you 
would like to take your seats. 

Our first witness on this panel is Dr. Rachakonda Prabhu. I am 
going to try that again, sir. Rachakonda Prabhu. I know nobody 
ever has any trouble with that name, do they? 

Dr. Prabhu is a Board-certified pulmonologist — ^boy, I am having 
trouble today — pulmonologist and the Founder of Red Rock Medical 
Group, the largest specialty medical group, multi-specialty medical 
group in the State of Nevada. He is also a Clinical Associate Pro- 
fessor of Medicine at the University of Nevada School of Medicine. 
Dr. Prabhu was twice sued under the False Claims Act and both 
times, at great personal expense, prevailed in the litigation. In one 
of the cases against him, the court determined that the case 
brought by the government was without substantial justification. 

Our second witness is Patricia Harned — I got that one — Presi- 
dent of the Ethics Resource Center, the nation’s oldest non-profit 
organization devoted to the advancement of high ethical standards 
and practices in public and private institutions. She serves as Con- 
sultant to the New York Stock Exchange and is a member in good 
standing of the Advisory Group of the Public Company Accounting 
Oversight Board. Dr. Harned has testified before Congress and the 
Federal Sentencing Commission and has been featured in media 
outlets including the Wall Street Journal, Washington Post, and 
USA Today. 

Our third witness is John Clark. John, thank you for having a 
simple name. [Laughter.] 

An attorney specializing in False Claims Act litigation. Mr. Clark 
is testifying today on behalf of Taxpayers Against Fraud. He served 
as an attorney in the Justice Department’s Criminal Division as an 
Assistant U.S. Attorney and as the U.S. Attorney for the Western 
District of Texas. Mr. Clark has been a member of legal teams rep- 
resenting whistleblowers in cases that have resulted in recoveries 
totaling more than $3 billion for the United States and state Med- 
icaid programs. 

Our final witness is David Ogden, a partner at WilmerHale. He 
is testifying on behalf of the Chamber of Commerce’s Institute for 
Legal Reform. Mr. Ogden has held several positions at the Justice 
Department, including serving as the Deputy Attorney General of 
the United States from 2009 to 2010, and as Assistant Attorney 
General for the Civil Division from 1999 to 2001. As head of the 
Civil Division, he directed the Justice Department’s False Claims 
Act enforcement. 

Now, each of the witnesses’ written testimony will be entered 
into the record in its entirety, and I would ask each witness to 
summarize his or her testimony in 5 minutes or less, and to help 
you stay within that time there is a timing light in front of you. 
The light will switch from green to yellow, indicating that you have 
1 minute to conclude your testimony. When the light turns red, it 
indicates that the witness’ 5 minutes have expired. 
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And before I recognize the witnesses, it is the tradition of the 
Subcommittee that they be sworn. So if you would please stand to 
be sworn. 

[Witnesses sworn.] 

Mr. Franks. Let the record reflect that the witnesses answered 
in the affirmative. 

I will now recognize our first witness. Dr. Prabhu, please turn on 
your microphone, sir, before you begin. 

TESTIMONY OF RACHAKONDA D. PRABHU, M.D., 

RED ROCK MEDICAL GROUP 

Dr. Prabhu. Thank you. Chairman Franks, for inviting me to 
testify, and Honorable Congressman Mr. Conyers, Honorable Mr. 
DeSantis. I am a doctor who has been practicing medicine in Ne- 
vada since 1979. I have been sued twice under the False Claims 
Act. Both times the actions were dismissed and I was exonerated. 
But the lawsuits were ordeals that had a terrible effect on my med- 
ical practice, my finances, my health, my family, on my reputation. 

Over 10 years, my wife and I had built a good medical practice 
with several doctors and employees. In the 1990’s, three former em- 
ployees made a false accusation against me in a qui tarn lawsuit. 
Then they persuaded the Department of Justice to join the lawsuit 
in 1999, and my life turned upside-down. 

They fabricated charges that I had performed unnecessary med- 
ical tests and used the wrong billing codes. These allegations were 
not true, but that did not stop the press from printing them. I was 
a doctor with a tremendous reputation, a teacher, a humanitarian, 
and the next day my reputation was tarnished. My medical prac- 
tice went down. My wife and I had to work without taking any sal- 
ary. The doctors left and we had to let employees go. I was also 
emotionally distraught. It was hard for me to get up in the morn- 
ing, to face people giving you dirty looks in the hospitals. The 
stress took a toll on me physically and I developed medical prob- 
lems. 

Worst of all, my kids were little, and because of the press, other 
kids would tease them and make them cry. They would tell me, 
“Dad, we don’t want to go to school.” But I never considered giving 
up or settling even though the government was asking me for mil- 
lions of dollars for things I had not done. I also knew the govern- 
ment could kick me out of Medicare and Medicaid. 

After many years I was finally proven right. The government 
dropped all of the qui tarn lawsuit because it found the allegations 
were untrue. Eventually, the judge dismissed the entire lawsuit. 
Although I was vindicated, the financial cost to defend myself was 
incredible. The total expense was between $4 to $5 million. Almost 
all of the money we had made was gone. 

After the lawsuit ended, I tried to gain my reputation back and 
build my medical practice. After several years we had grown to 30 
doctors and over 100 employees. One of the services I had been pro- 
viding to my patients with advanced lung disease is known as pul- 
monary rehabilitation service. Patients would come to our office 
and we would exercise them under supervision. 

When I first started providing this service, there was no Medi- 
care code, so I was doing it for free. Later, I was told that it was 
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improper under Medicare rules to do anything for free. So we asked 
Medicare what should we do, and Medicare representative came to 
our office and told us the billing code that we have to use, and we 
used that code for 20 years, and a Medicare carrier assured us it 
was the right code to use. 

Then in 2004, we learned the U.S. Attorney’s Office was inves- 
tigating our use of this code. I met with the U.S. Attorney, but he 
didn’t listen. One afternoon a reporter called and said, “Dr. Prabhu, 
do you know the government filed a False Claims lawsuit against 
you?” The nightmare started all over again. My medical practice 
collapsed. Doctors started to leave. We had to let our employees go. 
We even had to close a clinic in a nearby town that badly needed 
our doctors. I was so depressed. 

This time the government told me that under the False Claims 
Act I would have to pay $22 million. They said I had billed Medi- 
care for 2,000 tests over 6 years, and they wanted a penalty of 
$11,000 for every test, which came to $22 million. But we only 
charged $50 for one test, and we had charged only a few hundred 
thousand dollars for all the tests. In the process, we even lost 
money. It just made no sense. 

But I knew the government could kick me out of Medicare and 
Medicaid and I would lose my livelihood. I know that in many 
cases doctors simply settle when they have to go through what I 
have gone through. Some lose their patients, their spouses, their 
children, their houses, their health, and some even commit suicide. 
But I refused to give in. 

Once again, I hired a team of lawyers and experts. In the end, 
the government’s case fell apart and they just dismissed the case. 
The lawsuit was so unjustified that we filed a motion to recover 
legal costs. The judge awarded me $500,000 in attorney’s fees. But 
I still spent over $2 million to defend myself. 

In conclusion, I went through this ordeal twice. I spent more 
than $6 million to defend myself. I twice lost my practice, my 
friends, my partners, my dreams, and my reputation. The False 
Claims Act should be more fair so that it cannot be used to bank- 
rupt people when they have done nothing wrong. I don’t want what 
happened to me to happen to other citizens of this great country. 
Thank you. 

[The prepared statement of Dr. Prabhu follows:] 
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Committee on the Judiciary’s Subcommittee on the Constitntion and Civil Justice 
Hearing on “Oversight of the False Claims Act” 

My Experiences Being Wrongly Sued Under the False Claims Act 
Dr. R.D. Prabhu, M.D. 

I am a doctor who has been practicing medicine in Nevada for more than thirty years. 
Twice in that period I have been sued under the False Claims Act, once by qui tarn plaintiffs and 
once by the U.S. Department of Justice. Both times, the actions were dismissed, and 1 was 
exonerated. But these lawsuits were ordeals that had a terrible effect on my medical practice, my 
finances, my health, and my family. This is what happened to me. 

1 trained to become a doctor at Mount Sinai Hospital Services in Elmhurst, New York. 
After 1 graduated from my residency and fellowship programs, I passed my boards in both 
Internal Medicine and Pulmonary Medicine. My wife had also trained in Elmhurst as a 
nephrologist. We came together to Las Vegas in 1979 to start our practice of medicine. 

We started a practice together in 1 979, and our practice grew after a few years. We 
started to expand the practice, and I hired one pulmonologist to j oin me and then others, so we 
grew to be a four man practice. My wife also had a good practice and she started a dialysis 
center to take care of patients with end stage renal disease. T partnered with twelve other doctors 
to build a medical center known as the Red Rock Medical Center. In short, by the mid- 1 990s my 
medical practice was doing quite well. 

I was also Involved in many other activities by the 1990s. I was active in the Indian- 
American community in Nevada and nationally. I was also politically involved, trying to 
educate Tndian-Americans about civic responsibilities and the importance of participating in the 
political process. I was engaged in medical research, working on a new treatment for 
emphysema, using procedures known as lung volume reduction surgery. 1 also taught residents 
in the training program of the University of Nevada School of Medicine. On a personal level, 
my wife and I had children, who were going to a local school. 

In about 1 990, my trouble started. I began to hear that the government was investigating 
me. Patients would tell me that they had been interviewed by the FBI, and I learned that my 
phones were tapped and my mail was being intercepted. The FBI even put body wires on several 
people in my office, whose job it was to record conversations with me. Eve been told there were 
dozens of FBI agents involved in investigating me, and I know that they interviewed more than 
40-50 people, because they would come back and tell me they were interviewed. 

I learned that three of my former employees made false accusations about me violating 
the False Claims Act, in a qiti lam lawsuit they filed. The qiii lam plaintiffs were able to 
persuade the U.S. Department of Justice to join their lawsuit in July 1993, and that’s when my 
life was turned upside down. 

The lawsuit fabricated a lot of charges against me. They said that I had performed 
unnecessary medical test on hundreds of my patients, that I had billed for services that were not 
rendered, that 1 had billed for equipment that was not used, and that we were using the wrong 
billing codes for services. But the lawsuit did not provide details. And none of these allegations 
were true. Though the lawsuit did not explain how much money they wanted, because I had 
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performed thousands of medical tests, I thought they could be asking for hundreds of millions of 
dollars. 


All these allegations were leaked into the press. I was a doctor with a tremendous 
reputation, who had worked very hard to become a Clinical Assistant Professor of Medicine. I 
was known as one of the best doctors in town, a great teacher and humanitarian, and the next day 
my reputation was tarnished. The press started writing articles saying “Dr. Prabhu is under 
investigation by the FBI, by the United States Department of Health and Human Resources 
Inspector General . . .” That really destroyed me. 

My medical practice went down. We used to see a large number of patients, but after the 
qtii lam allegations became public knowledge we lost a lot of sources of referrals, and the 
income from our practice went down. My wife and I didn’t even have enough money to pay 
ourselves, so we worked for the medical practice without taking any salary. I had been in the 
process of recruiting more doctors to increase the practice group, but now I could not recruit 
these doctors, and the other doctors left one by one. In the end, the practice was down to just me, 
my wife, and one other doctor who stayed with us. As a result, we had to trim down the number 
of employees, and we had to cut down on our expansion plans, as well as participation in 
medical research. 

This nightmare took up several years of my life. 1 was emotionally destroyed. It was 
hard for me to get up in the morning, to go to the hospitals and face all those people who give 
you dirty looks. It was really hard to walk around with that cloud hanging over your head. I 
could no longer enjoy anything in life, like watching football or basketball games or going out to 
see movies. There was no joy in my life. The stress also took a toll on me physically. Before, I 
would exercise regularly and take care of myself. Now, I developed a lot of medical problems, 
like sleep apnea and diabetes, and gained unnecessary weight. 

Worst of all, my kids were little, and they would come home crying from school. Some 
of the other kids had seen the papers, or talked to their parents, and would make fun of my kids, 
and make them cry. It was very hard on my kids. They would tell me, “Dad we don’t want to go 
to school.” It was just a constant struggle. 

During this whole time, I never considered giving up and settling with the government. I 
knew what 1 was facing. Although 1 had always believed that thejob of the government was to 
protect its citizens, now the government was bearing down on me and asking for millions of 
dollars for doing things I had not done. I also knew that the government could kick me out of 
Medicare, Medicaid, and Tricare, and that if that happened all the insurance carriers would drop 
me as well. They could ruin my practice and force me out on the street. But I knew in my own 
heart I had not done anything wrong. 1 knew these allegations were fabricated and false, and I 
just couldn’t give up in my own conscience. 

After many years, I was finally proven right. The government decided to drop out of the 
qui tarn lawsuit in September 1995, because the Department of Justice found out that none of the 
allegations were true. After the government withdrew from the case, one of the qui lam plaintiffs 
dropped out of the suit. The other two plaintiffs went forward, but eventually the judge 
dismissed the entire lawsuit. 
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Although T was completely vindicated, the financial cost to defend myself was incredible. 
I had to hire lawyers, forensic accountants. Medicare specialists, and health insurance experts. 
Sometimes 1 would sit around the table with 10 or 11 other people, and 1 was paying each of 
them $400 or $500 an hour, so 1 would be spending $5,000 an hour just for my team to talk about 
how to bring the truth out. The total expense to me was between four to five million dollars. 
Although my wife and I had both worked very hard for years and had other doctors working for 
us, all of the money we had made was gone because of what we had to pay the lawyers and 
experts to defend ourselves. 1 think it’s totally unfair. 

After the lawsuit ended, I slowly tried to gain my reputation back and build up my 
medical practice again. 1 just tried to do what I knew best: taking care of patients, helping them 
restore their health, and stamping out sleep apnea. 1 also had a vision for a better type of medical 
practice. 1 had always felt that a patient needed a one-stop medical practice in a big city like Las 
Vegas, so that patients would not need to go from place to place. So 1 decided to get physicians 
in different specialties to join my group. I was able to get cardiologists, other lung doctors, 
infectious disease doctors, obstetricians, gynecologists, pediatricians, hematologists, oncologists, 
and neurologists to join the practice. After several years, we had grown to a large group of 28-30 
doctors and between 100-150 employees. We were able to provide great service to our patients. 
We were the first of the large multi-specialty groups in town, and probably the most successful 
and well -respected group in town. We were doing well. 

One type of service 1 had been providing to patients since 1 came to Las Vegas in 1979 is 
loiown as pulmonary rehabilitation service. It is a structured medical program we provide to 
patients who have advanced lung disease or who are recovering from lung surgery or lung 
transplants. Patients would come to our office and exercise under the supervision of a 
respiratory therapist or doctor, while we carefully monitor their vital signs and oxygen saturation, 
to make sure they slowly improve their endurance. It’s an essential treatment, and I am very 
passionate about it. 

When I first started providing pulmonary rehabilitation services in 1979, there was no 
Medicare code for this kind of service. It would cost me a few hundred dollars to provide each 
session for a patient, because of the equipment 1 had purchased, the space set aside in the 
building, and the cost of the therapists. But I provided the sessions to my patients for free, 
because it was so good for my patients. 

Afterwards, in the 1980s, 1 was told by a billing specialist that it was improper under 
Medicare to give anything free to patients, because it would be construed as an inducement. We 
went to the Medicare office in Phoenix, Arizona to explain the situation and ask what we should 
do. A Medicare representative came to our office in Nevada to see exactly what we were doing 
and what service we were providing. Part of the service involves the patient exercising on a 
treadmill for 6 to 10 minutes, while the respiratory therapist watches the patient, monitoring vital 
signs and oxygen. The Medicare representative said that there was no code for the 
comprehensive type of service we were providing. But she said that part of the service met the 
requirements of a pulmonary stress test, and she told us to use the billing code for a pulmonary 
stress test to get paid. So 1 started using this billing code. 
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For more than 20 years I had no reason to think anything was wrong with using this 
billing code. The government had looked at this code as part of its investigation in the 1990s, 
and they did not say we were doing anything wrong. We had also contacted our Medicare carrier 
many times about the code and they had assured us, time and again, it was the right code for the 
kind of service that we were providing. I had no reason to believe that we were doing anything 
wrong. 


At the same time, we were losing money every time we performed the service. We 
would receive 50-60 dollars from Medicare each time we performed the service, which covered 
less than half of the cost. But I felt strongly my patients needed this service provided in a 
medical office with a doctor’s supervision. Many of my patients are sicker than other pulmonary 
patients, and 1 felt obligated to see them through their ordeal and provide pulmonary 
rehabilitation in my own offices. People described it as an act of kindness in providing a service 
to meet a patient’s needs at a fraction of the cost. 

Then one day in 2004, we got a letter from the U.S. Attorney’s office saying that it was 
investigating the code that I had been using to bill Medicare for pulmonary rehabilitation 
services. My lawyers and 1 met with the U.S. Attorney’s office, and we tried to explain that there 
was no False Claims Act violation, that we were using the right code for the service, and that we 
had been using the same code for almost 24 years. 

The government attorneys did not listen to us. One afternoon, a newspaper reporter 
called and said, “Dr. Prabhu, do you know the United States government filed a False Claims Act 
lawsuit against you?” And the next morning it was in the papers again: “Dr. Prabhu is sued by 
the United States government under the False Claims Act for Medicare fraud.” The whole 
nightmare was starting all over again. 

After the lawsuit was filed, I had to stop providing pulmonary rehabilitation services to 
my patients. I requested that my patients go to other places for rehabilitation, and closed the 
rehabilitation facility in my office. I knew that those other places were not going to be as 
effective for my patients, but I had no other choice. In fact, two patients died. T also knew that 
the other places would bill Medicare ten times more than I had been charging. I was reminded of 
the saying, “no act of kindness goes unpunished.” 

My medical practice collapsed again. Doctors started to leave one after the other, and 
eventually we had very few doctors left in the practice, and we had to trim the services we could 
offer our patients. We had to terminate many of our employees, and had about 60-65 people 
employed, down from 100-150 employees. We also had to close a medical center we had opened 
in Pahmmp, a town outside Las Vegas. We had opened a clinic there because it badly needed 
more good doctors. 


While the lawsuit was going on, I was so depressed, I couldn’t face people again, so I just 
stopped going to the hospitals and would hide in my office. 1 was thinking about the lawsuit day 
and night, and trying to understand why the government had done this to me. 1 spent most of my 
time talking to my attorneys, trying to defend myself Life became very hard again. 
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This time, the government told me that under the False Claims Act I would have to pay 
$22 million. The government calculated this by saying we had billed Medicare for 2000 stress 
tests, and they wanted a penalty of $11,000 for every test, which came to $22 million. And at the 
same time, we had charged Medicare only a few hundred thousand dollars for all these tests, and 
had lost money in performing the tests! It just made no sense. And I also knew that the 
government could kick me out of Medicare, Medicaid, and Tricare, and all the insurance carriers 
would also kick me out. 1 could lose my license, and be out on the street again. 

But 1 refused to give in. 1 was convinced that we hadn’t done anything wrong. We had 
simply helped our patients, and billed the way we were told to by the governmental agency. I 
know that in many cases doctors simply settle when they have to go through what I have gone 
through. Some lose their wives, they lose their children, they lose their houses, they lose their 
health, and they get depressed. Some end up in the street. Some doctors end up committing 
suicide, because they can’t stand the bad press. 

We tried to move forward quickly to have the case dismissed because it was absolutely 
without merit. Once again, I had a team of lawyers helping me. I had to hire an expert False 
Claims Act lawyer, a local law firm, and expert medical doctors. In the end, the government’s 
case fell like a house of cards. The government’s own expert, at Duke University, agreed that we 
had done everything right. With all the information that we were able to put together, we filed a 
motion for summary judgment, and the judge agreed with us and dismissed the entire case. 

The government’s lawsuit was so unjustified that we filed a motion to recover at least 
some of the legal costs. The judge agreed that the lawsuit was unjustified, and awarded me about 
$500,000 in attorneys’ fees. This amount did not even come close to the entire amount of money 
I spent defending myself I still spent over $2 million to defend myself, and none of this was 
reimbursed by insurance. And this amount did not cover the damage to my reputation, my 
mental health, and my family. 

I still cannot imagine how something like this could have happened to me. I had worked 
hard, sixteen or seventeen hours every day. I worked every Saturday and every Sunday, every 
holiday. I still do that, because I am so obsessed with taking care of patients. That’s why I 
became a doctor. And then the government can come in and file a lawsuit against you and 
destroy your reputation. They can tell the world, “You stole money from the government, you 
can’t be a doctor, we’re going to kick you out, and you have to give up all the money you have 
made in your whole life.” 

1 went through this ordeal twice. I spent more than $6 million to defend myself 1 lost 
my practice, my friends, my partners, and my dreams. 1 have been able to rebuild my practice 
again, up to 7 full-time physicians and about 50 employees. But I had wanted to do something 
bigger, and all those opportunities were lost forever because of the false accusations against me. 

Reputation is so hard to get. What are you without your reputation? 

1 have come to Washington to testify because I do not want what happened to me to 
happen to other citizens in this country, and I have thought about how the False Claims Act can 
be changed. First, in my experience, there is no company or office without a disgruntled 
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employee. They can use the False Claims Act to ruin their employers’ life, and T think that 
before employees try to file a qni 1am lawsuit or report something to the government, they should 
have to tell their employer first. 

Second, I think there should be some kind of program available that would benefit the 
government as well as doctors. The law should say that once doctors find out something is being 
done wrong, the amounts they owe to the government should be returned. Once a good citizen 
does that, he should not be afraid of anything further. The government should not be able to file 
a False Claims Act lawsuit then, because the government has recovered what it is owed without 
spending a penny. 

Third, the government should be required to do a very thorough investigation and make 
sure all other courses of action are exhausted before filing a False Claims Act lawsuit. In my 
case, the U.S. Attorney’s office did not do its homework, and I was falsely accused even though I 
was doing exactly what had T had been told to do by Medicare for many years. The government 
should investigate carefully especially when a disgruntled employee complains about their 
employer or files a qvi tarn lawsuit. For the defendant, being sued by the government amounts to 
having his life ruined. 

Fourth, the amount of money that is demanded under the False Claims Act is absurd. 
Every time T used a billing code for a service for which the government paid me $50, they said T 
should pay $11,000 in penalties. That does not make any sense, and there are no doctors in 
America who can withstand such a threat. I think the law needs to be made more reasonable. 

Finally, doctors who report and cooperate with the government, and give back any money 
they owe, should not be threatened with being kicked out of Medicare. They should be allowed 
to continue taking care of their patients, and they should not have their livelihoods taken away if 
they settle with the government. The punishment should fit the crime. 
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PRABHULATA SHETE, LTD., Defendants. 

Case No. 2: 04-CV-0589-RCJ-LRL 

LIMTED STATES DISTRICT COURT FOR THE DISTRICT OF NEVADA 
-/42 F. Supp. 2d lOOH, 2006 U.S. Dht LEXIS 49690 


July 19, 2006, Decided 


SUBSEQUENT HISTORY: Costs and fees proceeding 
at United Slates V. Prahku, 2007 U.S. Disl. I.FXISSI306 
(D. Nev., Oct. 23. 2007) 


COUNSEL: [**1] For United Slates of America, 
Plaintiff: Roger W. Wenthe, U.S, Attorney’s Office, Las 
Vegas, NV. 

For R.D. Prabhu, M.D., R.D, Prabhu-Lata SItete. 
M.D.'s, Lid., Defendant: C. Stanley Hiinterton, Samuel 
B, Benliain, Huiilerlon & Associates, Las Vegas, NV; 
Robert Salcido, pro liac vice. Akin Gump Strauss Hauer 
& Feld LLP. Washington, DC. 

JUDGES: ROBERT C. JONES, UNITED STATES 
DISTRICT JUDGE. 

OPINION BY: Robcit Clive Jones 

OPINION 

[^1010] ORDER 

THIS MATTER is before the Court on Defendants' 
Motion for Suimnary^ Judgment on tlie Govenmieiit's 
Claims tlial Defendants' Simple Pulmonar\ Stress Tests 
Violated the False Claims Act (# 40), Defendants' Mo- 
tion for SummaR Judgment on the Government's Claims 
tliat Defendants' Medical Senices were not Medically 
Necessaiy and Indicated (# 41), and Defendants' Motion 
for Siinnnan' Judgment to Dismiss the Govcniincnt's 
Claim tliat Defendants Were Unjustly Enriched (# 42), 
all fded on November 9, 20(15. A bearing on these mo- 
tions was held on Febnuny 27. 2006. After extensive 
review of the record, ‘ applicable law', and argnment of 


the parties, 1 find tliat the Defendants' motion for Siim- 
maiy Judgment on the Government’s claims that the Dc- 
fenrlaiils vioLiled the False Claims Act (# 40, [**2] # 
41) slronld be GRANTED, and tliat the Defendants' mo- 
tion for Sununaiy Judgment legaiding the Govermnent's 
unjust eniicltmenl claims (# 42) should also be 
GRANTED. 

1 Citations to evidence presented at die oral 
argument or in prior written submission will be 
referenced using the following abbreviated cita- 
tion forms: E.xhibils tliat accompanied Defend- 
ants' Motion for Siimman^ Judgment on the Gov- 
enunent’s Claims that Defendants' Simple Pul- 
moiiaiy Stress Tests Violated the False Claims 
Act ("Dcf FCA Mem. Ex. "); Exhibits that 
accompanied Defendants’ Motion for Smmnaiy 
Judgment on the Govermnent's Claims Tliat De- 
fendants' Medical Services Were Not Mcdicalh- 
Necessaiy and Indicated ("Def Med. Nec, Mem, 
Ex. "); Exliibits diat accompanied Defendants' 
Motion for Suimnaiv Judgment on the Govcni- 
mciit’s Claims that Defendants’ Were Unjustly 
Enriched ("Def Unjust En. Mem. Ex. "); 
Government Complaint ("Gov. Compl."); Gov- 
enuuent’s Fiist Amended Complaint ("First Am. 
Compl."); Exhibits to Dr. Prabhu's Declaration 
("Dr. Prabhu Dccl. Ex: "); Exhibits that ac- 

conqianied Defendants' Reply to the Goveni- 
meiil's Opposition to Defendants' Motion for 
Suminaiy Judgment on the Govcniincnt’s Claims 
that Defendants' Simple Pulmonarv' Stress Tests 
Violated the False Claims Act ("Def FCA Reply 
Ex; ") 
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f**31 FINDINGS OF FACT 
Introduction 

1. In tliis False Claims Act ("FCA"), 31 U.S.C. §§ 
3729-3733 (2003), action, the Govenmienl alleged that 
Defendants R.D. Prabhu, M.D. and R.D. Prabhu-Lata 
Sliete. M.D.'s, Ltd., knowingly submitted false cl aims to 
the Govermnenl by billing for simple pulmonary stress 
tests (monitored exercise in a structured setting to evalu- 
ate the patient's condition) when perfonned as part of a 
pulmonary rehabililalion program. See First Aul Compl. 
P13. Defendant R.D. Prabhu, M.D. ("Dr. Prabhu") is a 
Board Certified physician in [*1011] both Pnlnronary' 
and Inlemal Medicine. Defendant R.D. Prabhu-Lata 
Shctc, M.D 's, Ltd. is Dr. Prabhu's medical practice 
wdiicli is located at the Red Rock Medical Center in Las 
Vegas, Nevada. 

2. On May 6, 2004, the Govcnimcnt filed its initial 
corr^laint against Dr. Prabhu. See Gov. Corrqrl. In the 
complaint, the Govermnent alleged that during the rele- 
vant time period, from Januaiy 1, 1998 to February 2, 
2004. pulmonary rehabilitation, which consists of physi- 
cal e.xercises by the patient to increase the functional 
capacity- of the patient's lungs, was not a covered benefit 
luidei Medicare, [**4] See Gov. Compl. P13. The 
Government further contended tliat Dr. Prabhu, know- 
ing that pulmonary rehabilitation was not covered under 
Medicare, imlawfnlly billed for a simple pulmoaary- 
stress test, under CPf 94620, instead. ^ Id at P 16. 

3. In February 2005, the Government filed its first 
amended complaint. See First Ain, Compl. In this com- 
plaint, the Government included two additional allega- 
tions to its initial contentions that Dr. Prahhu brcaclrcd 
the FCA because he billed for CPT 94620 wlven he pro- 
vided non-covered pulmonary rehabilitation services. 
First, the Govcnimcnt alleged that Dr. Prabhu did not 
appropriately bill for a simple pulmonary stress test un- 
der Code 94620. because a physician could only bill for 
this code if he pcifonncd a pro and post-cxcrcisc spirom- 
etry and also prepared a written physician report inter- 
preting the results of these scrv'iccs. See First Am 
Compl. P13. Second, the Govenmienl contended tliat Dr. 
Prabhu failed to properly document the medical neces- 
sity of services to some of his patients. First Am. Compl. 
PI 4. 

4. The Amended Complaint finally contended tliat 

Dr. Prabhu had been imjiislly enriched by his allegedly 
iinlawfnl behavior. /J. P25. 

2 Regulations require that physicians' services 
and procediues be entered onto a prescribed 
Governmental form by using procedure codes 
published by the American Medical Association 


("AMA"), knowni as Current Procedural Tcnni- 
uology ("CPT"). Id. PIO. Tlie AMA anniuilly up- 
dates its CPT Manual to reflect both the adv ances 
in the practice of medicine and the changes in the 
delivery and definition of the various medical 
services and supplies 

Regulatory- Background Regarding Services In Dis- 
pute 

Pubnottary Rehabilitation Services 

5. There are two basic services tliat frame the dis- 
pute uiKlcrlying the Govcnimcnt's lawsuit; pulitionaiv 
rehabihlalion services ^ and simple pulmonary stress 
tests "Pulmonary rehabilitation," in essence, is a term of 
art that includes a number of health related programs and 
procedures, all of which are designed to increase a pa- 
tient's pulmonary strength that, in tuni, will improv'c the 
patient's quahly of life and reduce the amount of medical 
resources needed to treat [**6J tlie patient's pulmonary' 
disease. See Pulmonarv Rehabihlalion, 112 CHEST 
1363 at 1364. Although each pulmonaiy rehabilitation 
program varies depending upon a patient's specific 
needs, each program will tv'pically include exercise, ed- 
ucation, and [*1012] monitoring tlie patient's response 
to the program. See, e.g., Memorandum from Kallileen 
A. Burn, Deputy Director, Center for Health Plans and 
Providers to Diiector. Office of Clinical Standards and 
Quality. Def FCA Mem. Ex. 4, 

6. Medicare lias long considered pulmouaiy rehabil- 
itation programs to be a covered serv ice under the "inci- 
dent to physician services" clause of the Medicare Act, 
42 / '.S’.r.V i395(x) (2003). In 1981, the Health Care 
Financing Administiation (now known as the Centers for 
Medicare and Medicaid Services ("CMS")) Oflice of 
Coverage Policy stated that pulmonary rehabilitation 
seivices were in fact a covered Medicare service as loi^ 
as tlie "reasonable and uecessaiy" provisions indicative 
of all Medicare coverage arc met. See American Associ- 
ation of CardiovascuLir and Pulmonaiy Rehabilitation, 
Cardiac and Pulmonaiy' Issue Paper: Cardiac & Pulmo- 
naiy Reliabilitation Services, Def FCA [**7] Mem. Ex. 
5. ' 

7. Various Medicare publications also demonsLrale 
that pulmonarv rehabilitation has long been an integral 
part of (lie diagnosis and trealmeiil of pulmonary disease. 
See, e.g., CMS Outpatient Physical Therapy Manual § 
253.5 A. Def FCA Mem. Ex. '6; CMS Skilled Nursing 
Facility Manual 230. IOC, Def FCA Mem. E.x. 7. 

8. In 1980, Congress established Comprehensive 
Outpatient Reliabilitation Facilities ("CORFs") as legiti- 
mate providers of rehabililalion services to Medicare 
beneficiaries. .See Pub. L. No. 96-499, § 93.3, 94 Stat. 


8 



25 


2609, 2627 (1980); .vc-'e also Nal'l Ass'n ofRehah. Facili- 
ties, Inc. V. Schweiker, 550 F. Snpp. 357 (D.D.C. 1982) 
(describing legislation). Congress identified piilmonaij' 
rcliabilitation as one of those covered services. Moreo- 
ver, consislenl wilh Ihe nolion that Medicare has alwaj-s 
covered pulmonar\' rehabilitation and/or its component 
paits. the Govenunent elected to incoiporate pnlmouar>' 
reliabihtalion into the National Emplivseina Treatment 
Trial ("NETT"), a joint National Institute of Health 
("NIH") and CMS effoit to study lung volume reduction 
surger,' wliich began on August i, 1997. See Medicare 
Carrier Manual § 4900.1, Def FCA [**8J Mem. Ex. 8. 
Medicate would only cover setvices that were integral to 
llie NETT study and ''[n]ol proliibiled from coverage by 
Medicare statute." hi § 4900.2 Bceanse pulmonary rc- 
liabilitatioii w-as considered a covered service at tliat 
lime, CMS elected to reimburse pulmonarv rehabilitalion 
services under the trial, hi 

9. From 1981-2000, Medicare generally continued lo 
pay for pulmonaiy^ rehabilitation services, especiaUy 
when enunciated through fiscal intennediary Local 
Medical Review Policies ("LMRPs"). ^ Tlicsc LMRPs 
generally provided guidance lo hospital outpatient de- 
partments that provided pulmonary rehabilitation ser- 
vices, outlining covered seivices, appropriate qualifying 
diagnoses and billing procedures. See Def. FCA Mem. 
Ex. 9. 

10. Also, during this time period, some carriers per- 
mitted coverage for pulmoiiaiy’ reliabilitation by desig- 
nating a specific code under which the component parts 
of pulmonaiy reliabililalion could be "bundled" into a 
single code. ‘ 

[*101.2] 11. In 1998, the pulmonaty’ medicine 

coiimiumty (Aineiicaii College of Cliest Physicians. 
American Thoracic Society, National Association for 
Medical Direction of Respiratory Care, American Asso- 
ciation of Cardiovascular [**9] and Pulmonary Relia- 
bilitation) began vigorous pursuit of the establisluiient of 
a national coverage policy for pulmonaty irelrabilitatioii 
lo eliminale the differences among the various LMRPs 
that, in effect, provided different services for different 
Medicare beneficiaries. See Def FCA Mem. Ex. 5. 

12. In March, 2000, CMS circulated a memorandum 
to fiscal hilerniediaries llial declared dial lliere is no Irue 
benefit category for pulmonary rcliabilitation programs. 
At Ihe same lime, CMS continued lo assert that compo- 
nent parts of pulmonary' reliabilitation programs may be 
appropriately billed iiiidcr sonic circumstances: 

In some instances, Medicare may make 
payment nnder separate benefits for cer- 
tain individual services such as cerUiin 
phvsical or occupational therapy services 


tliat could be reasonable and necessary, 
assimung all other coverage criteria for 
physical or occupational therapy services 
w’crc met. Some other services defined as 
components of pulmonarv reliabihtalion 
could be considered phvsician evaluation 
and management services nnder existing 
codes for phvsician services. 

Memorandum from Kallileen A. Bulo, Deputy Director, 
Center for Health Plans and Providers to Director, 
[**10] Office of Clinical Standards and Quality' (Mar. 
3, 2000). See Def FCA Mem. E.x. 4. 

13. Consistent with this CMS pronouncement, some 
earners began to revise tlieii policies to clarify' tliat alt- 
hough pulmonarv' reliabihtalion may no longer be cov- 
ered. its eomponent scn iccs may be covered. For exam- 
ple. on April 2, 2001, Enqrire deleted ils May 2, 1998, 
LMRP, see supra note 5, and informed its regional pro- 
viders tliat they should no longer use 94799 to bill for 
pulmonary reliabililalion, but listed lifleen oilier codes as 
"some" of the codes that providers could use to bill for 
tire "coiiifxments of pulmoiiaiy reliabilitation wlricli rep- 
resent the actual service[s] rendered." See Medicare 
News Brief - New Jersey at 3 (Apr. 2001), Def FCA 
Mem. Ex. 13. 

14. Moreover, consislenl with the Government's 
recognition that pulmonaiy' reliabilitation was medically 
necessary and appropriate, in late 2001, CMS published, 
as pari of ils hospital oulpalieiil prospective payment 
update, new billing codes to be used primarily by respir- 
atoiy therapists providing certain pulmonaiy reliabilita- 
lion sendees providing pulmonary-rehabiliUiLioii related 
scrv'iccs. Specifically, on November 1, 2001, CMS pub- 
lislied [**11] an interim final rule wliich intioduced 
lluee [*1014] new "G" codes wliich providers could 
use to bill for respiratory therapy scn’iccs. * 

15. On December 31, 2002, CMS published com- 
ments arrd corresponding responses generated through 
Ihe publication of Ihe interim Enal rule regarding the G 
codes. <57 Fed Reg. 79,966, 79,999 (Dec. 31, 2002). In 
its responses. CMS pointed out tlrat the codes were nec- 
essary- lo provide more "specificity about llie [pulmonary 
rehabilitation] services being delivered" and that the 
physicians could perform these sendees in an office set- 
ting: 

Comment: Conmienlalors asked 

whether respiratory therapists would be 
precluded from using additional CPT 
codes lo bill for their pulmo- 
nary-rehabilitation related services. 
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Response: Wc rcitciatc tliat codes G0237, 
G0238, and G0239 were developed lo 
provide more specificity about die ser- 
vices being dclivcicd . . . 


hi a! 79,999-80,000. 

16. There is no dispute regarding lliese facts. The 
Govcnmicnt's own expert concurs that the Government 
coveted pulmonaiy tcliabilitation sendees in different 
sellings and in different jurisdictions. See Deposilion of 
Dr. MacIntyre, [**12J 14:1-16:17 (hereinafter "Dr. 

MacTutvre Dcp."). Dcf. FCA Mem. Ex. I (pulmonaiy' 
rehabihlalion covered in comprehensive rehabilitation 
facilities, as part of the National Emphysema Treatment 
Trial, luider the "G" Codes, and under some earner 
LMRP). Further, both the Govermnenl's e.xperl and the 
canier's Mcdieal Diieetor coneur that Medicare has al- 
ways covered the component parts of pulmonary rehabil- 
itation - such as pulmonaiy stress tests. See Dr. Mac- 
TutVTC Dcp. at 16:6-10; sec also, Deposition of Dr. Man- 
gold, 25:3-20 (hereinafter "Dr. Mangold Dcp."), Dcf 
FCA Mem. Ex. 2. Dr. Mangold, the carrier’s Medical 
Director, additionally confirmed that it never issued a 
LMRP tliat proliibited plwsicians from billing for pul- 
monary rehabilitation or its component services. See Dr. 
Mangold Dcp. at 12:4-14; 14:5-17. 

3 Pulmonary rehabilitation was originally de- 
scribed by the American College of Cliest Physi- 
cians in 1974 as follows: 

Pulmonary' rehabilitation may 
be defined as an ait of medical 
practice wherein an individually 
tailored, multi-disciplinary pro- 
gram is formulated, w hich tlirough 
accurate diagnosis, therapy, emo- 
tional support and education, sta- 
bilizes or reverses both the physi- 
cal and psycliopathology’ of pul- 
monary' diseases and attempts to 
return the patient to the liighesl 
possible functional capacity' al- 
lowed bv tlie pnlmoiiaiy Itaiidicap 
and overall life situation. 


See Andrew L. Ries et al.. Pulmonary Rehabilita- 
tion, 112 CHEST 1363. 1364 (Nov. 1997). 

f**l.31 

4 LMRP's, which are now known as Local 
Coverage Determinations, set regional coverage 
detenninatioiis tliat govern in the absence of or as 


an adjuncl lo a national policy. See 68 Feel Reg. 
63,692, 63,693 (Nov. 7. 20031. 

5 For example, on May 2, 1998, Empire Medi- 
care Sciviccs ("Empire”), the Medicare carrier for 
New Jersey, adopted an LMRP lhal allowed phy- 
sicians within its region to hill Medicare for out- 
patient piilmoiiaiv leliabihtatioii programs per- 
formed in a physician's office using code 94799, 
which is defined as "unlisted pulmoiian' service 
of procedures." See LMRP — Empire Medical 
Services, Outpatient Pulmonary' Reliabilitation 
Programs, # G-17B ("Outpatient pulmonary' ic- 
liabililation should be billed under CPT code 
94799 and identified as outpatient pulmonaiy rc- 
liabilitatioiL Unit billed is one per daily session"). 
Def. FCA Mem. E.\. 9; see also Medicare Xacl 
Medicare Report, Outpatient Pulmonary' Rehabil- 
itation Programs (G-i7A) (Mar. 1998) (same). 
Def. FCA Mem. E.v 10; LMRP [Part BJ - First 
Coast Scrv'icc Options, Tiic., Pulmonaiv Rehabil- 
itation 94799 (policy originallv established in 
1998), Def FCA Mem. Ex. 11; LMRP [ParlB] - 
Palmetto GBA — OH, WV, Pulmonary Reliabili- 
tation # 2002-33LR3 (policy originallv estab- 
lislied in 1997), Def FCA Mem. E.\. 12. These 
LMRPs also provided regional guidelines for 
provider w'heii billing 94620 — the simple stiess 
lest — when performed during the course of a 
pulmonaiy rehabilitation program. See LMRP — 
Entire. Def, FCA Mem. Ex, 9. 

[•*141 

6 CMS ackiiow'lcdgcd that the new G codes 
were necessary' because "filn the past, sciviccs 
delivered by respiraloiy iherapisls or oilier heallh 
professionals often have not been clearly de- 
scribed bv existing CPT codes." 66 Fed. Reg. 
55.246, 55,311 (Nov. I. 2001). Thus, the new G 
codes were being introduced "fijn orderto clarify 
coding of these sendees . . . hi Tlie new G 
codes were: 

G0237 Therapeutic Procedures 
To Increase Strength or Endurance 
of Respiratory Muscles, Face to 
Face, One on One, Each 15 
Minutes (including monitoring). 

G0238 Therapeutic Procediues To 
Improve Rcspiratoiv Function, 

Other Than Those Described bv 
G0237, One on One, Face lo Face, 
per 15 Minutes (including moni- 
toring). 

G0239 Therapeutic Proce- 
dures To Improve Respiratorv 
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Function, Two or More Patients 
Treated During the Same Period, 
Face to Face (includes monitor- 
ing)- 


hi 

Pulmonary Stress Tests 

17. Tn 1991, the AMA defined CPT Code 94620 as 
follows: 

9462(1 Pulinonarv’ stress testing, simple or complex 

Ciirrcnl Procedural Teiminolog\‘, Fourth Edition. 
[**15J American Medical Association (1991), Def. 
FCA Mem. Ex. 14. At this point, there was no express 
indication dial a pre and post-exercise spirometry' or a 
written physician report is required. 

18. The record reflects that in 1998, the AMA. 
tlirough its publication, tlie CPT ASSISTANT, which 
provides guidance to the physician communitv regarding 
tlie proper scope and mleipretation of the CPT, au- 
nomiced tliat Code 94620 would again be rexrised to dis- 
tinguish between [*1015J two common types of pul- 
monaiy stress tests: one which would include spiroinetiy 
and one w-liich would not: 

Code 94620 was revised to move accu- 
rate!}' distinguish tlie two types of pul- 
monary' stress testing. Code 94620 in- 
cludes a simple exercise test peifonned 
with a baseline spirogram, in which the 
patient walks on a treadmill until dyspnea 
occurs, with a repeat spirogram obtaiiKd 
for the evaluation of exercise-induced 
broncliospasm. Tlus procedure may alter- 
natively be peifonned to include a 
six-minute walk to evaluate distance, 
dyspnea, oxv'hemaglobin desantration, 
and hcait rate. This test is usually repeat- 
ed after a rest period. However, litis addi- 
tional testing when performed Is consid- 
ered inclusive and does not alter tlie re- 
porLing [**16J of code 94620. Physician 
analysis of data and intciprctation of the 
lest are procedurallv inclusive compo- 
nents of this code. 


Coding Changes, Review of 1999 CPT, CPT ASSIS- 
TANT, Nov. 1998:35, Dcf FCA Mem. Ex 15. 

19. Consistent with the 1998 announcement, the 
CPT was revised in 1999 to contain llie foHowmg de- 
scriptor for Code 94620: 


Pulmonaiy' stress testing; simple (c.g., 
prolonged exercise test for bron- 
ehospasm with pre and 
post-spirometry). 


CURRENT PROCEDURAL TERMINOLOGY 1999 
(cmpliasis supplied), Dcf. FCA Mem. Ex. 16. 

20. Tlie record further reflects e.xplanalory com- 
ments published at the same time in the CPT ASSIS- 
TANT. Tlic CPT ASSISTANT sets foith Vignettes that 
are intended to guide practitioners regarding circum- 
stances under which they may properly bill Codes identi- 
fied ill tlie CPT. Sec Current Procedmal Tenmnologv 
(CPT) Assistant. Pulmoiiaiy Testing FmictioiL American 
Medical Association. Def FCA Mem. Ex. 18. Notably, 
one of tlie two Vignettes describing CPT Code 94620 
expressly does not include a pre and post-exercise spi- 
roinctry^ Specifically', the CPT ASSISTANT provides 
the following two Vignettes: 

Vignette # 1: A 65-ycar old woman 
[**17] is seen because of dyspnea and 
cough after walking several city blocks. 

Slic has a normal physical examination 
aixi a spirogram is normal. A simple ex- 
ercise test is performed with baseline spi- 
logiam. She walks on a treadmill until 
dyspnea occurs and a repeal spirogram is 
obtained to evaluate for exercise induced 
broncho spasm. 

Vignette # 2: A 6.S-yeai'-old ■woman 
with documented COPD is evaluated for 
entrance into a pulmonary rehabilitation 
program. A six minute walk is peifonned 
to evaluate distance, dyspnea, o.xyhemo- 
globin, desaturatiou and hcait rate. The 
lest is usually repealed after a rest period 
to ehminate learning bias (but reported as 
one test). 


Id. 

21. The undisputed facts indicate tliat tlie seivices 
Ilia! Dr. Prabhu provided to Itis patients during pulmo- 
naiy' rehabilitation treatment sessions arc consistent with 
those described in Vignette # 2: patients received a walk 
test to evaluate distance, dyspnea, oxydicmoglobin, and 
heart rate. See, e.^.. Aff. of Danall Mit/ P7. Def FCA 
Mem. Ex. 19; ATT. of Teida Cark P9, Def FCA Mem. 
Ex. 36; Aff. of Adiba Schiefer PI 1, Dcf. FCA Mem. Ex. 
38. 
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22. The record also reflects that the CPT ASSIS- 
TANT recently conrinned [**18] llial pre and 
post-exercise spirometiy’ is not required when billing for 
a simple stress test. There, in response to a question re- 
garding whether a spiromelrv must be performed to bill 
for a pulmonary' stress [*1016] test the CPT ASSIS- 
TANT leaffuined tliat it does not: 

Question: A physician pcifonus a 
6-itiinutc walk on a patient to assess oxi- 
inelA', heart rale, dyspnea, and distance 
reached in 6 minutes. The physician ana- 
lyzes the data and intetprets the test le- 
sulls. If the physician does not perform a 
spirometry as a baseline for the procedure, 
is it still appropriate to report code 94620. 

AMA Comments: From a CPT cod- 
ing pcrspcctiyc, code 94620, Pulmonary 
stress testing; simple (eg, prolonged exer- 
cise test for bronchospasm with pre-and 
posi-spiromeirv), may be reported to de- 
scribe the procedure. Code 94620 in- 
cludes a simple exercise test performed 
with a baseline spirogram, in which the 
patient walks on a treadmill mitil dyspnea 
occurs, with a repeal spirogram oblained 
for the evaluation of cxcrcisc-indiiccd 
bronchospasm. Tliis procedure may alter- 
natively be performed to include a 
6-minutc walk to evaluate distance, dysp- 
nea, oxyhemoglobin desaluralion. and 
heart rate. [**19j This test is usually 
repeated after a rest period. However, tliis 
additional testing w’hen perfonned is con- 
sidered inconclusive and does not alter the 
reporting of code 94620. Plwsician analy- 
sis of data and inlerprelalion of the lest 
arc proccdurally inclusive components of 
this code. Therefore, code 94620 may be 
reported if either of the testing methods 
are performed. 


Coding Consultation: Questions and Answers, CPT AS- 
SISTANT, Mar. 2004:10. Def. FCAMem. Ex. 20. ^ 

23. The latest expkuiatoiy guidance in tlie CPT AS- 
SISTANT conclusively contradicts the proposition that 
billing for CPT Code 94620 requires a pre and 
post-exercise spiroinelry. Indeed, exeii the Govenmient's 
own expert concurred. Specifically, after being asked to 
review the Govermiieiit's operative complaint and state 
wiicthcT' he agreed or disagreed that CPT 94620 required 
anv pre and post-exercise spirometry. Dr. MacIntyre 


stated tliat he believed it was not mandated. See Dr. 
MacIntyre Dep. at 11:10-12:2, Def FCAMem. Ex. 1. 

Reasonable Persons Can Disagree About Bilhng Re- 
quirements 

24. Tire parties' various contentions demonstrate that 
at a mimiiimu, reasonable persons can disagree regarding 
the billing requirements [**20] underlyii^ pulmonary 
rcliabilitation and simple stress tests. 

25. The record indicates tliat Medicare Iras failed to 
issue specific guidance regarding the precise type of 
documentation that must exist to document the provision 
of pirlmotiaiv rcliabilitation or the provision of a simple 
stress lest. See Dr. Mangold Dep. at 23:2-6 ("Q.Are you 
aw'arc of any particular giridancc that Nevada Part B Iras 
rssued tliat reqmies a prescribed physician iriteipretation 
of some form to [*1017] exist in order to biU for 
94620? A. No."); see also Dr. MacIntyre Dep. at 
26:25-27. 

26. The record also specifics that there is no physi- 
cian written reqirirement for pmposes of doenmenting 
CPT 94620 claims. See Deposition of Scott Manaker at 
76:10-14 (hereinafter "Dr. Manalier Dep."), Def FCA 
Reply Ex. A. ("Q. With respect to documentation of 
94620, IS it your opiiuon tliat tlie code requires a specific 
type of physician written interpretation? A. No."). 

27. Indeed, a number of facts demonstrate the gen- 
eral confusion regarding Ihe appropriate circumstances 
under which a physician could bill for a simple stress 
test. First, tlie Govermnent and its own expert disagree 
regarding (he extent llial pulmonary reliabililalioii [**21] 
has historically been covered by Medicare. See PP 6-16. 
Second, the Government and its own expert disagree 
regarding vvhetiier a pre and post-exercise spirometiy is 
required to bill under CPT 94620. See PP 17-23. Tliird, 
(he Government's lead medical reviewer, Carol Whitby, 
and the carrier Medical Director, Dr. Mangold, both 
misread the CPT ASSISTANT to require a pro and 
post-cxcrcisc spirometiy’ when the CPT ASSISTANT 
itself clarified tliat no such requireinenl existed. See 
Deposition of Carol Whitby at 57:12-64:5 (hereinafter 
"Wlutby Dep."), Def. FCA Mem. Ex. 17; Dr. Mangold 
Dep. at 18:22-22:14. Fourth, the Govermnenl's lead 
medical reviewer. Ms. Wliitby, approved several of Dr. 
Prabhu's claims under CPT 94620 lliat did not include a 
pre and post-exercise spirometry and prescribed physi- 
cian report that should have been disapproved if the 
Govermnenl's allegations liad anv meril. See Whitby 
Dep. at 28:1-35:5. Fifth, Ms. Whitby confessed that even 
after completing her written review of Dr Prabhu’s 
medical records that a "fair cliaiacteiization" would be 
that she still did not know "everything that a pulmonarv 
stress test entailed" and that even trained certified coding 
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specialists, [**22] such as hcisclf, can legitimately 
experience confusion when choosing an f^propriale 
code. hi. at 48:2-6, 55:7-16. Sixth, Dr. Mangold, the car- 
rier Medieal Diiector. when asked whether the governing 
guidance was ambiguous conceded llial "veah, I would 
agree with that " Dr Mangold Dep. at 22: 1 1-14. Seventh, 
tlie Govennnent's own expert. Dr. Maclnt^-ie. admitted 
that "there's lots of confusion in lliis area." Dr. MacIntyre 
Dep. at .7.7:20-2.7. 

7 In 2005, the CPT ASSISTANT again clari- 
fied that no pre and post-exercise spiroinetry- was 
required to bill for CPT 94620: 

Question: In reference to this 
March CPT ASSISTANT Q&A, 
our question concerns the word 
altemativelv in the answer state- 
ment. Specifically, does tliis mean 
llial a baseline and repeat spi- 
rogram are not required wlicn the 
alternative 6-tninutc w-alk test is 
perfonned? Our interpretation is 
tlial it is appropriate to report code 
94620 when a 6-itiinnte walk test 
is perfonned to evaluate distance, 
dyspnea, oxThcmoglobin desatu- 
ration, and lieait rate even though 
no pre- and post-spirometry per- 
formed. Is our rntcipretatiort cor- 
rect. 

AMA Comments: Yes, your 
interpretation is correct. A 
6-minute walk test is appropriately 
reported witli code 94620. Spi- 
rometry is not required for the 
reporting of code 94620 with a 
6-mlnute walk test. 


Coding Consultation: Questions and Answers, 
CPT ASSISTANT, Julv 2005:17 (emphasis add- 
ed), Def FCA Mem. Ex. 21. 

[**23] Medicare Instructed Dr. Prabhu to Bill for 
Simple Stress Tests When Providing Pulmonary Re- 
habilitation Sessions 

28. Beginning in ihe early 1990's, Dr. Prabhu and 
liis staff, on multiple occasions, reached out to his carrier 
to receri e instructions regarding billing for the pulmo- 
naiy stress tests lie pro\'idcd to patients. TIkj rccoid is 
replete with undisputed evidence of these coirununica- 
tions. 


29. In approximalelv August, 1991, a representative 
from the Medicare carrier visited Dr. Prabhu's clinic. 
See Aff of Dennis Falls. PP 5-8 (hereinafter "Falls 
Aff"), Dcf FCA Mem. Ex. 22. The carrier visited to 
review Dr. Prabhu's billing cliarls and medical records 
and to answer any billing questions he, his physicians, or 
his employees asked. See McKeon |’*10181 Aff. P4; 
ScUacter Aff., P4: Nelson Aff., P4. During that visit. Dr. 
Prabhu described the pulmonaiv rehabilitation seiviccs 
he provided. See Falls Aff, PP 6-8; see also Mitz Aff, 
PP 5-7. Wliile describing the pulmonarv rehabihtation 
services. Dr. Prabhu w^alked the carrier representative 
through the pulmonaTV lab area so he could show' hci 
first liand the e.\ercise and moniloring equipment lie used 
during a piilmonaiy- rehabilitation [**24J session See 
Falls Aff.. PP 6-8. After touring the pulmonaiv lab and 
hearing the services described, the carrier representative 
identified several codes and instructed Dr. Prabhu to use 
tliose codes wlien billing Medicare for pulmonaiy relia- 
bililatioii services. One of those codes was 94620, the 
code for a simple sticss test. Id; see also Schlactcr Aff, 
PP 8-9: McKcon Aff, PP 5-7. The canicr representative 
instructed Dr. Prabhu that 94620 satisfied the descrip- 
tion for the monitored exercise portion of the pulmonaiv' 
rehabilitation services he provided. After the canier's 
visit. Dr. Prabhu began scheduling pulmonary reliabili- 
tation sessions for his Medicare patients. See Mitz Aff, 
P9. 

30. By 1992, Dr. Prabhu's medical and billing rec- 
ords — records that, as will be desetibed below’, tvcrc 
under intense scrutiny by Ihe Govenuneul — clearly 
identified a "pulmonaiy rehabilitation program" as a ser- 
vice being provided by Dr. Prabhu. See 10/22/92 Lung 
Institute of Nevada Pulmonaiy Function Scheduling 
Form, Def. FCA Mem. Ex. 30. Thus, the record indicates 
that as early as 1992, the Government had a basis to 
know tltat Dr. Prabhu was providii^ pulmonaiy reliabil- 
itation services [**25J and llial he was bilhng Medicare 
for the component pans of those sctviccs. See id. 

31- The Govemmenl's own work papers reveal llial 
it was aware of previous education that Dr. Prabhu liad 
received from Aetna, the Government Medicare cairier 
during (liis lime period. See Deposition of Cindy Hicks at 
28:1-25, 54:24-55:8, Dcf FCA Mem. Ex. 31. 

72. Even after the initial contact with the carrier, Dr. 
Prabhu's staff continned to malce inquiries to Medicare 
and its icprcsciitativcs regaiding the propci coding foi 
pulmonary rehabilitation services. '' 

33. Tire stress lest billings as part of the pulmonary 
rehabLHtalion services continued lluough 1994, 1995, 
and 1996. See McKcon Aff., PP 6-7; Aff. of Kim Brown, 
P6 (heieinaftei "Blown Aff"), Def FCA Mem. Ex. 33. 
In 1997, the carrier again inforaied Dr. Prabhu that he 
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was authorized to bill Medicare for a simple stress test 
when perfonned as a component part of a pulmonai^' 
reliabilitation session. [*1019J Moreover, Medicare 
continued to apptovc payments for the simple stress tests 
tlial were giv en during a patient's puimonarv rehabilita- 
tion program 

34. In 1998, as the sinq)le stress test billings contin- 
ued, Dr. Prabhu retained Silverwood ["^*26] Manage- 
ment Group ("SilvcTwood") to process his billing claims, 
including his Medicare claims. See Aff. of Robert 
Kinkade, P9 (hereinafter "Kinkade Aff."), Def. FCA 
Mem. Ex. 35. Dr. Prabhu chose Silverwood because it 
had a reputation as a company that employed claims 
processors who were conqtetenllv trained and sufTicienl- 
ly experienced to reyiew the claims before submission to 
confirm tliat tlie claims w-ere accurately coded and tliat 
Medicare covered the senices. Id. PP 6-8. After retain- 
ing Silyerwood as his claims processor, Dr. Prabhu de- 
cided to revise his standard bill yet again. '' 

35. Medicare's approval of single stress test billings 
as a component part of puhnonaiy rehabilitation came 
from other sources as well during that time. In 1998. Ms. 
Kim Willwins, Dr. Prabhu’s former billing manager, 
attended a seminar Medicare conducted in Phoenix, Ari- 
zona. See Williams Aff., P7. Medicare sclieduled tlie 
seminar to discuss billing and coding issues with Medi- 
care providers and their staff. One of the seminar's ses- 
sions allowed for a question and answ er period by a pan- 
el of speakers from Medicare, During tliat session, one of 
the attendees sought advice from the Medicare panel 
[**27] as to which codes to use when billing for pul- 
monary' rehabilitation services. Tlie attendee described 
the pulmonary' rehabilitation services in a manner that 
was the same as the pulmonaiy lelLibilitation services 
lliat Dr. Prabhu provided. Id. P8, After describing Ihe 
services, the attendee asked whether the code for a sim- 
ple stress test could be used to bill for a pare of tlie pul- 
monary' rehabilitation serv’ices. The entire panel con- 
cuned that it was appropriate to bill for a simple stress 
test perfonned as pari of pulmonary reliabilitation. Id. 

36. The record indicates that from 1999 into 2004. 
Dr. Prabhu continued to bill Medicare for tlie simple 
stress tests that were perfonned to monitor patients dur- 
ing their pulmonary reliabililalion session. See, e.^.. 
Clark Aff, PP 7-12. Consistent with the years from 1991 
lltrough 1998, from 1999 to 2004, Medicare rq^proved 
Dr. Prabhu's simple stress test claims without question. 

37. Based upon inquiries received from the Gov- 
emmenl's program inlegrily carrier in 2003, Dr. Prabhu. 
and his billing staff, began to realize, for tlic first time, 
tliat tlieie might be some question or problem [*1020] 
related to his 94620 billings. As a result, he inslructed 
[**28] his billing staff to yet again contact the carrier to 


discover wiicthcr any problems existed legarding liis 
sinqile stress test billings. The carrier again informed Dr. 
Prabhu that his billing of 94620 was piopCT' and that he 
could bill 94620 once per day per' patient within the 
pulmonaiy' reliabililalion setting. See Clark Aff., PP 
9-12; .we also Dep of Tcida Clark at 17:19-19:10, 
24:5-27:5 (hereinafter "Cknk Dep."), Def FCA Mem. 
Ex. 37. 

38. Notwithstanding the canicr's advice, on Fcbm- 
aiy- 2, 2004, Dr. Prabhu received a letter from ihe Uiiil- 
ed States Attorneys Office alleging tliat he was violating 
tlic FCA by pcifonning pulmonarv' rehabilitation and 
h illing for a pulmonarv stress lest. Upon receipt of tliat 
letter. Dr. Prabhu's agents again inquired of the carrier 
regarding whetliei tliere were any problems with Ins 
stress test billings and were told tliat they were billing 
correctly. See Clark Dep. 24:5-27:13, Clark AIT. PIO. 

39. The evidence indicates that Dr. Prabhu made 
one final attempt to seek llie carrier's advice on lliis issue. 
On May 10, 2004, Ms. Teida Clark, Dr. Prabhu's Bill- 
ing SupCTvisor, in the presence of Adiba Schiefer, one of 
her claims processors, again called [**29] the carrier to 
ask whether simple stress tests could be billed within the 
context of pulmonaiy reliabilitatioii serv'ices. After hear- 
ing a description of the services, the carrier told Ms. 
Clark tliat 94620 was coircctly being billed. See Clark 
Aff., P2; .vc^c^ also Aff. of Adiba Shicfcr, PP 10-14 (here- 
inafter "Scliiefer AIT."), Def FCA Mem. Ex. 38. The 
carrier also informed Ms. Clark tliat the simple stress test 
could be billed within the pulmonaiy' rehabilitation set- 
ting once per day per patient. See Clark Aff., P12. When 
asked whether the carrier was willing to confirm its ad- 
vice ill writing, it declined to do so. Id. P14. 

40- To sununniize, the undisputed facts reflect tlial 
for thiitccn ycais Medicare advised Dr. Prabhu tliat he 
was allowed to bill for the simple stress test component 
of pulmonaiy' rehabilitation services. 

8 See also, Aff. of Judy Kanizai, PP 3-5 (here- 
inafter "Kanizai Aff."), Def FCA Mem. E.x. 23; 
Aff. of Maureen McKcon, PP 4-7 (hereinafter 
"McKeon Aff."), Def FCA Mem. Ex. 24; Aff. of 
Dr. Micliael Schlacler, PP 4-10 (hereinafter 
"Schlactcr Aff."), Def. FCA Mem. Ex.25; Aff. of 
Beverly Nelson, P4 (liereinaftei "Nelson Aff"), 
Def FCA Mem. Ex. 26; Mitz Aff., PP 4-10; Dep. 
of Siuresh Khilnani at 8:20-10:20(hcTcinaftcr 
"Kliilnani Dep."), Def FCA Mem. Ex. 27. 

t**30j 

9 For example, in 1993. Dr. Prabhu's billing 
supervisor, DeAmia Sulzinger, traveled to Phoe- 
nix’, Arizona, to visit with Ms. Sonja Campbell, 
tlie Provider Relations/Claiiiis Representative for 
the Medicare carrier. See Aff. of Deamia Sul- 
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zingcr, P9 (hereinafter "Sulziiigcr Aff."), Dcf. 
FCA Mem. E.v 32. Ms. Sulzinger’s discussions 
with Ms. Campbell focused, in large part, on the 
pulinonaiy function tests ("PFT") billings that 
were being perfonned in Dr. Prabhu’s pulmo- 
nary' lab, including the PFT billings that w’^crc 
used to monitor tlie pulmonaiy reliabilitation pa- 
lienls. Id., Pll. Ms. Sulzhiger recalls describing 
the pulmonarv rehabilitation services to Ms. 
Campbell, including the inonitoiing component 
of ihe sen ices, such as Ihe simple siress les(. Id.. 
PIO. After providii^ the description, Ms. Sul- 
zingcr w as informed that she could use the simple 
stress lest code when billing for lire pulmonary' 
rehabilitation services hi Although there were 
questions and issues surrounding various other 
PFT billing issues, the carrier representative nev- 
er questioned how pulmonarv' rehabilitation ser- 
v'ices were being peifonned or billed. Id., PP 
10 - 11 . 

1 0 The confirmation that he was coiTcctlv bill- 
ing the simple stress test component of pulmo- 
nary reliabilitation services occurred during a 
telephone eonversation between Ms. Atkins, Dr. 
Prabhu’s respimtorv therapist, and the carrier. 
Ms. Kim Wilhams, Dr. Prabhu's fonner Billing 
Superv'isor, was present with Ms. Atkins during 
tliat coiiversatioii. At tliat time, Ms. Atkins spe- 
cifically referred to "pulmonary rehab classes," 
when describing the various services being pro- 
vided. See Atldns Aff.. PP 8-11; Aff of Kim 
Williams, PP 4-6 (hereinafter "Wilhams Aff."). 
Def. FCA Mem Ex. 34, After listening to the 
description of the "pulmonaiy rehab classes" the 
carrier instructed Ms. Atldns iliai it was appropri- 
ate to bill Medicare usii^ code 94620, tlie code 
for a simple stress lest. Id. 

1 1 During the revision process, Ms. Tcida 
CLark. a Silverwood employee, contacted the 
Medicare carrier to discuss various billing and 
coding issues, including the billings for tlic sim- 
ple stress tests that were perfonned as a conqpo- 
nent part of tlic pulmonary rcliabihtation services. 
See Aff. of Teida Clark, P7 (hereinafter "Clark 
Aff"), Def. FCA Mem. Ex, 36. Allliough Ms. 
Clark cannot recall the specifics of the discus- 
sions, she does know' tliat if tlie canier liad not 
approved lire simple stress test billings, she 
would Imve immediately ceased submitting any 
future claims for' the simple stress tests when 
perfonned as a component part of pulmonan- re- 
habilitation. Id., P8. 

The IVledical Necessity Of Dr. Prahhu's Claims 


41. In its amended complaint, the Govenunenl al- 
leged that the pulmonary’ rehabilitation services provided 
bv Dr. Prabhu wcic "not mcdicallv indicated and nec- 
essary for the patients involved, because no fmthcT' im- 
provemei^ in lung fmiclion could reasonably be expected 
forthosc patients at the time the scrv'iccs were rendered " 
See Fii'st Am. Compl. P14. In tins regard, 1**32] the 
GovernmeiU contended Lliat lire certilicalions made on 
FomiHCFA 1500 (tliat the senices provided were med- 
ically reasonable and necessary) were false. Id. 

42. The record is replete with evidence of the medi- 
cal ncccssitv of the pulmonaTV rehabilitation scniccs 
given to Dr. Prabhu’s palients. To be admitted into Dr. 
Prabhu's pulmonarv' reliabihtalion program, palienls 
must have various tv'pes of respiratory diseases such as 
chixjnic obstnictive lung disease ("COPD"). emphysema, 
clironic broncliitis, persistent asthma or oLlier type of 
chronic lespiiatory system impainnent that limit exercise 
and [*1021] their abililv to engage in activities of 
daily livir^- such as bnisliing their teeth, takir^ a shower 
or preparing their food. See Deposition of Racliakonda 
D. Prabhu, M.D., at 23:20-24:10 (hereinafter "Dr. 
Prabhu Dep."), Def Med. Nec. Mem. Ex. 1. Even as to 
the diagnoses listed above, however. Dr Prabhu did not 
admit all patients who liad been chagnosed with respiia- 
toiv' disease. Rather, only a veiy small percentage of 
patients were admitted that, among other things: (1) cx- 
liibited disabling symptoms wliich significantly impaired 
the patient’s level of ftinctioning. (2) was physically able 
f**33] and motivated to participate; and (3) was cx- 
pecled to demonstrate measurable improvement. See 
generally id., at 23:18-28:19, 

43 Dr. Prabhu provided patients admitted to his 
pulmonaiy reliabilitation program witli each of the com- 
ponent parts of pulmonary reliabilitation - education, 
exercise, and monitoring. As part of the education com- 
ponent, a nmltidisciphnaiy team of lieaith care profes- 
sionals educated patients regarding tlie anatomy of the 
disease, the pathology’ of the disease, and the phanua- 
cology of tlie disease. Id. at 26:1-28:19. As to the e.xer- 
cisc coiiiponciiT, Dr. Prabhu exercised tlic patients on a 
treadmill, liand ergometer and bicycle. See generally id. 
at 40:4-40:23. As to monitoring Ihe pnlieiil, a profession- 
al, certified respiraloiy therapist and/or Dr. Prabhu 
would be physically present during the exercise to moni- 
tor the patient’s dyspnea (shortness of breath), oxyhemo- 
globin desituralion and heart rale and to document and 
measure tlic patient’s pcifonnance to dctcnninc whcthci 
Ihe patient was making progress toward the ullimale goal 
of assistii^ the patient obtain the liighest possible level 
of independent function. Id. at 48:6-49:2. 

44. After each session. Dr. [**34] Prabhu would 
rcv’icw the respiratory technician's comments, as well as 
the time, distance, and how maiiv inacliines were used. 
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He would then compare those results to the patient's prior 
sessions lo evaluate the palieni’s condition in the context 
of the patient's diagnosis. Dr. Prabhu Dep. at 48:6-49:2. 
Based upon that review. Dr. Prabhu decided whether tlic 
patient needed another test or another session and would 
document his findings accordingly Id. In providing 
puimonaiy^ reliabilitation sessions. Dr. Prabhu's goal 
was for the patient to obtain Qie highest possible level of 
independent function. Id. at 35: 1 5-.'15;20. 

45. Moreover, even the Government itself did not 
assert tliat Dr. Prabhu provided ineirective or worthless 
services to his patients. Dr. MacIntyre, the Government's 
own expert, for' example, and a profcssoi' of Medicine at 
Duke Universitv Medical Center, agreed tliat "[ejxercise 
therapy is a major component of a pulmonaty rehabilita- 
tion process tliat is effective in improving function and 
quality of life [forj patients." Gov't E.xperl Report of Dr. 
Neil MacIntyre. Additionally, after reviewing Eh'. Pral>- 
hu's patient care records from 1/1/99 to 2/2A)4, Dr. 
Maclnty’re ultimately [**35J opined that "[ejxercise 
therapy fvvas] ... medically appropiiatc tlierapy" for Dr. 
Prabhu's patients. Id. 

46. A second Govemment expert, Deborah Grider, 
however, opined that some scn'iccs provided to a vciy 
small percentage of Dr. Prabhu's patients were not ap- 
propriately documented as medically necessary. See 
Deposition of Deborah Glider (hereinafter "Grider 
Dep."), Def. Med. Nec. Mem. Ex. 5. Specifically, Ms. 
Grider opined tliat as to the 254 patients tliat received 
pulmonaty stress tests during the time period, that 14 
patients, or 5.5% of the total, received pulmonaty relia- 
bilitation services that were not sufficiently documented 
in the medical record. 

[*1022] 47. To detemiine the appiopiiate docu- 
mentation standard lo determine whether the pulmonaty' 
rehabilitation sessions were appropriately documented, 
Ms. Grider used a Caliroruia LMRP, because Nevada did 
not have any controlling standard. See Grider Dep. at 
20:8-25. Both Ms. Grider and the Nevada canicr Medi- 
cal Director, Dr. Mangold, slate in the record, however, 
that the California LMRP would never dictate how a 
Nevada physician should dociuiienf liis seivice. 

48. Altliough Ms. Gilder opined legardmg tlie doc- 
umentation [**36J standard apphcable to a small per- 
centage of Dr. Prabhu's patients, she expressly dis- 
claimed the ability to opine regarding whether services 
were clinically medically necessary- and indicated, be- 
cause she lacks formal medical training and is ix)t a ph\=^- 
sician. See Grider Dep. at 37:24-38:4; 59:2-5 ("Q. But 
you certainly don't agree with his clinical opimoii in 
here? A. Clinically. T can't - 1 can't agree or disagree. I’m 
not a physician"); see also id. at 66:7-13; 88:17-21 ("Q. 
What was the specific issue you were requested to opine 


iqxm? A. T was asked to give my opinion TCgarding 
medical necessity, documented medical necessilv, not 
clinical medical necessity"). 

49. Tluis, tlie only issue here is not whetliei the ser- 
vices were in fact provided or whether they were clini- 
callv medically necessary- and indicated and benefited the 
patient but only whether tlie seivices provided to fewer 
than 5.5 percent of aU relevant patients should have been 
documented differently. '' Ms. Grider staled hi the record 
that general documentation guidelines, such as the 1997 
Evaluation and Management Serv ices guidelines, should 
govern the documentation of the services in dispute in 
this lawsuit. The [**37] same record reflects that those 
Guidelines are satisfied even if the service provided is 
not documented as long as "the rationale for ordering 
diagnostic and other ancillaiv services fare] easily in- 
ferred." See 1997 Documentation Guidelines for Evalua- 
tion and Management Services, Def. Med. Ncc. Mem. 
Ex 7. 

50. Tliere is no dispute tliat services were provided 
and tliosc services were clinically mcdicallv ncccssaiy 
and indicated. Tliere is, for example, no allegation that 
Dr. Prabhu fabricated the hospital (or other medical) 
records documenting how extremely ill the patients were 
or tliat he did not provide pulmonaiy reliabilitation 
[*1023J services to these acutely ill palieiils. There is 
also no dispute that neither the Nevada canicr nor CMS 
liad issued any guidelines regarding liow to document the 
monitored exercise furnished as part of a pulmonaiy re- 
habilitation program, 

12 Dr Prabhu’s Declaration included excerpts 
from the records of fourteen patients. See Dr. 
Prabhu Decl,, PP 7-79. Each exceipt refers to 
patient diagnoses as well as the reasons that pul- 
monary rehabilitation therapy was medically 
necessaiy and indicated. The record reflects pa- 
tient improvement in each case, a result of the 
pulmonaiy reliabilitation therapy. See also, Dccl. 
of Clement Y., Osei, M.D,, P6 (liereiiiarier "Dr. 
Osci Dccl."), Dr. Prabhu Dccl. Ex. 9; Dccl. of 
Paul A. Stewait. M.D., P4 (hereinafter "Dr. 
Stewart Decl."), Dr. Prabhu Decl. Ex, 4,; .vt?? al- 
so Dep. of Scott Manaker, M.D., Ph.D. at 
64:14-65:11 (hereinafter "Dr. Manaker Dep."), 
Def Med. Nec. Mem. Ex. 8. 

[**38j 

13 For example, when asked whether she 
would "ever inform a chent that guidelines from 
another state are binding on tliat client," Ms. 
Grider expressly stated that "fiijo. 1 would uot." 
Grider Dep. 25:18-21. Similarly, Dr. Mangold, 
when asked whether "guidance issued bv Fiscal 
Iiitermediaiies Pait A [is] ev'er binding vvitli le- 
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spcct to Part B providers atid suppliers," re- 
sponded "[njever.'' Dr. Mangold Dep. al 
36:16-20. 

Part A of Medicare authorizes payments 
priniarilv for "iiipalieiil hospital serv-ices, nursing 
home and hospiee earc and, in sonic instances 
home health seivices." 42 U.S.C. § 

1395c-1395i-4', see generally United States ex 
rel. Dreseber v. Highmark, Inc., 305 F. Snpp. 2d 
451, 453-54 (E.D. Pa. 2004). Part B of Medicare, 
wlrich is relevant here, pays for physicians' ser- 
vices, outpatient hospital senices, and certain 
durable medical equipment. See 42 U.S.C. § 
}395j-1395\v-4. CMS contracts with private 
companies to handle claims processing responsi- 
bilities. Private iiismaiice companies tliat process 
the bulk of Medicare Part B claims are referred to 
as canicis and private insurance companies that 
process the bulk of Medicare Part A claims are 
known as fiscal intermediaries. See Highmark, 
305 F. Snpp. 2d ai 454 (describing programs). 

[**39] 

14 Ms. Grider slated lliat other than the patients 
she opined received services that were not appro- 
priately doemnented (tliat is, the 5.5%), tl»e re- 
mainder of patients had services that were appro- 
priately documented (that is, the remaining 
94.5%). See Glider Dep. at 20:5-7. 

Dr. Prabhu Lost Substantial Money in Providing 
Pulmonary’ Rehabilitation To His Patients 

51. Finally, the unrebutted evidence shows that Dr. 
Prabhu lost substantial money in providing pulmonary' 
reliabilitatioii to liis patients but provided tliese seivices 
because of the substantial health benefit his patients ob- 
tained. See Dcf. Unjust En. Mem PP 6-10. 

52. Specifically, tlie record refiects tliat certified 
public accountant, George C. Swans, e.xamined all pay- 
ments the clinics received fiom patients, tlicir private 
insurers, and Medicare durii^ 2002 and 2003. The prac- 
tice received S 122,399.83 in payments in 2002 and $ 
74.594.43 in 2003. The collected revenue dming these 
two years was $ 196,994.26. See Expert Reports of 
George C. Swarts at Ex. 3, p. I (hereinafter "Swarts Ex. 
Report"), Def Unjust En. Mem. Ex. 5. 

[**4UJ 53. However, the practice's costs exceeded 
this revenue. Specifically. Mr. Swarts determined tlic 
practice's costs bv e.xaniiniiig its direct costs (such as 
purchases & supplies; payroll & payroll expenses; health 
insurance) and its indirect costs (such as iitrlilics for 
power and phone; rent; malpractice insmaiice). Tlie total 
costs were S 226,803.03 m 2002 and $ 198,104.75 in 
2003. See Swarts Ex. Report. Consequently, the analysis 


demonstrates tliat as a result of funiisliing pulmonarv' 
reliabilitatioii services. Dr. Prabhu's practice lost ap- 
proximately $ 104.403 (S 122,399.83 in payments vcisus 
$ 226,803.03 in ex'pense) in 2002 and approximately S 
123,510 ($ 74,594.43 in payments versus $ 198,104.75 in 
ex’pense) in 2003. Id. 

54. In Februaiy 2004, as a direct result of tlris Law- 
suit, Dr. Prabhu ceased providing pulmonary rehabilita- 
tion to his patients. 

The Government's Criminal and Civil Fraud Inves- 
tigation During the 1990’s 

55. During Llie 1990s, Dr. Prabhu was the target of 
an ongoing criminal investigation. As part of the inves- 
tigation, Dr. Prabhu's Medicare claims were beii^ 
closely reviewed, including liis "PFT" claims, such as the 
simple stress lest. See. e.g., Sulzinger [**41J Aff., P5. 

56. Active in that investigation was the Federal Bu- 
reau of Iiivesti^lioii, the Health and Human Services 
Office of Inspector General ("OIG"), and the State of 
Nevada's Medicaid Fraud Control Unit ("MFCU"). (All 
tluee investigations are hereinafter collectively referred 
to as the "Criminal Investigation"). See Dcf. FCA Mem. 
P56. 

57. During tlie Criminal Investigation, Dr. Prabhu’s 
Medicare and Medicaid medical records and corre- 
spoiidiiig billing cLaims were placed under e.xlieme scru- 
tiny. See, e.g.. Sulzinger Aff., P5. For example, the FBI 
reciuited potential witnesses to wear body wires so tliey 
could secretly record their conversations with Dr. Prab- 
hu. See Memorandum from Edward Jenkins, Acting 
Special Agent. FBI to Leland Lufh\ Acting United 
States Attorney, Def FCA Mem. Ex. 40. Dr. Prabhu’s 
telephone lines were tapped and liis conversations rec- 
orded. Id. Tlic FBI. alone, conducted at least foity-two 
witness interviews seeking infonnalion about Dr. Prab- 
hu’s billing practices. See Witness Sunm^aIy^ Def. FCA 
Mem. Ex. 41. 

58. By October, 1992, Dr. Prabhu was the target of 
a grand jury’ investigation |*1()24| into his Medicare 
billings. See Letter from Cliarles Kelly. [**42] Assis- 
tant United Slates AUorney, to Special FBI Agent, Def 
FCA Mem. Ex. 42. Dr. Prabhu was required to produce 
voluminous billing and patient records to state and fed- 
eral authorities. For e.xairqile, on one occasion, MFCU 
subpoenaed "the full and complete medical records" for 
over four hundred patients of Dr. Prabhu. See Letter 
from Frankie Sue Del Papa, Attoraev General, Slate of 
Nevada to Dr Prabhu, Dcf FCA Mem. Ex. 43. 

59. With tlie Criimiial Investigation in full swing, an 
FCA qui tarn lawsuit was filed, under seal, against Dr. 
Praiihu. See Dcf. FCA Mem. Ex. 45. The allegations of 
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Mcdicai'c fraud in the qid lam action included matters 
from lire Criminal Invesligalion and matters that the 
press had earlier disclosed. To investigate the allegations 
in the qui lam action, tlic Govennnent was rcquiixjd to 
review Dr. Prabhu's Medicare and Medicaid billings. 

60. After investigating Dr. Prabhu's Medicare 
billings for approxmiatelv one year, the Civil Dridsiou of 
the Department of Justice ("DOJ") elected to inter\'ene in 
the qui tarn lawsuit. On July 1, 199.1, the qui lam lawsuit 
was unsealed and a First Amended Complaint was pub- 
licly filed against Dr. Prabhu. .See [**43] Def. FCA 
Mem. Ex. 46. In its First Amended Complaint, DOJ sig- 
nificantly revised the Original Complaint. However, only 
one revision is relevant to the present issue. DOJ added 
an allegation that wns specific to PFT’s, as opposed to a 
general allegation tliat Dr. Prabhu's office was impixjp- 
erly upcoding claims. The Government alleged that there 
w-as no medical ncccssiri' foi Dr. Prabhu to pcifoiin tlic 
following tests: spirometry tests; lung diffusion tests: 
fiinctional residual capacity tests; and maximum breath- 
ing capacity tests, hi. at P26. The simple stress test was 
absent from this list of unncccssaiv "lung capacity tests." 

61. In September 1994, DOJ informed the Court that 
it did "not intend to seek an indictment against Dr 
Prabhu or lus companies." See Def FCA Mem. Ex. 48. 
Upon completion of lire Criimnal luvesligation, liowever, 
DOJ renewed its FCA litigation against Dr. Prabhu. At 
tliat time, DOJ conlinued its meliculous review of Dr. 
Prabhu's PFT billings and corresponding medical rec- 
ords. .See, e.g., Snlzingcr Aff. PI 3. After additional, 
exhaustive discovciy of Dr, Prabhu's medical records 
and billings, DOJ Hied a Fourth Amended CompLaint 
against Dr. Prahhu. See [**44] Def FCA Mem. Ex. 
51. 

62. The Fourth Amended Complaint dropped the al- 
legation that Dr. Prabhu had been billiug for tests that 
w-ere not reimbursable under Medicare. See Def FCA 
Mem. Ex, 51. Tliat allegation was dropped even though, 
during that time, Dr, Prahhu was billing for tl»c simple 
stress lest component of pulmonary rehabilitation. Tlie 
Fourth Amended Complaint also made the allegations of 
fraud involving PFT codes specific. See id, PP 32-38. 
Thus, after years of extensive investigations, discovery-, 
and analysis of Dr. Prabhu's PFT billings and corre- 
sponding medical records, the only PFT billing codes 
remaining at issue were: 94010 (spiroineliy' test); 94060 
(bronchospasm evaluation); 94200 (maximum breatliing 
capacity- test); 94700 (arterial [*1025] blood gas anal- 
ysis); 82803 (Laboratory' code for analysis of blood gas- 
es); and, 36600 (arterial puncture to draw blood for di- 
agnosis). Tlic CPT Code list reflects that 94620, the 
simple stress test code, was noticeably absent from tins 
list. 


63. DOJ was no longer alleging that Dr. Prahhu 
was billing Medicare for medicallv umiecessarv PFTs. 
Rather, DOJ was alleging tliat Dr. Prabhu liad improp- 
erly submitted "unbundled claims" to Medicare. f**45] 
” To make this amendment, DOJ was required to review 
the medical records for all the PFT billing codes Dr. 
Prabhu submitted to Medicare to deteiimne whether tlie 
medical records supported the services tliat were being 
billed. Since the simple stress tests were being billed as a 
part of pulmonaiv rehabilitation sendees at that time, and 
since the pulmonary reliabililation services were clearly 
referenced in the medical records, DOJ would havre re- 
viewed die simple stress tcsts/pulmonaiy rehabilitation 
cLnims in its search for any alleged fraudulent billings. 
Despite this detailed review^ the undisputed cvddcncc 
sliow's tliat DOJ never questioned the simple stress test 
claims. 

64. After undergoing such an extensive and thor- 
ough review-, on September 11, 1995. DOJ - wilhoul re- 
ceiving am' payment as settlement - withdrew its inter- 
vention in the qui lam lawsuit, see United States With- 
diawal of Appearance, Def FCA Mem. Ex. 52; thereby 
effectively acknowledging tliat its case lacked merit. 

15 For example, tlie Govenmient sought dis- 
covery of "all versions of any document used 
from 1986 to the present [i.c,, April 22, 1995] by 
R.D. Prabhu or liis medical practice to document 
those Tests he wished the pulmonary . . , techni- 
cians to pcrfomi on patients . . . See United 
Stales of America's Fifth Set of Requests for 
Documents to R.D. Prabhu, M.D. See Def. FCA 
Mem. Ex. 50. 

[**46] 

16 The parenlhelical code descriptions were 
taken from the 1991 CPT. 

17 Unbundling occurs when a physician sub- 
mits multiple codes to Medicare for procedures 
that arc contained in a single code, thereby in- 
creasing their reinibursemeni. For e.xample, if 
there is a single code for setting a broken arm, a 
physician could not bill for that scivicc by sub- 
mitting the individual codes for .x-rays, office vis- 
it, cast, pain medications, etc. 

18 As already noted through the attached Ex- 
liibits. the codes and medical records would liave 
clearly indicated tliat Dr. Prabhu was providing 
puhnonaiy rcliabilitation sciviccs and he was 
billing for the simple stress coniponeiil of those 
services on the frequency of 2 to 3 times per 
week. 

CONCLUSIONS OF LAW 
Summary Judgment Standards 
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1. SuTiiitiaTY jiidgitiCTit is proper if there is iro geim- 
iiie issue as lo any inalerial facl. Feel R. Civ. P. 56(c). 
The party^ seeldng sunmian- judgment bears the initial 
responsibility of infonning the district court of the basis 
for ils inolion and idenlifying ihose portions of the 
[**47J "pleadings, depositions, answers to interrogato- 
nes, and adimssions on file, togetlier with affida\its. if 
any," which it believes demonstrate the absence of a 
genuine issue of material fact. Celolex Carp. v. Calreil, 
477 JI.S. 317, 323, 106 S. Cl 2548, 91 L Ed. 2d 265 
(1986). 

2. Once tliis burden is met. Rule 56(c) mandates the 
entry of sumrnar\' judgment unless the norrnroving party' 
adduces evidence "suflicienl to establish the existence of 
[cachj element essential to that party's case, and on 
wiiich tliat party will bear the brrrden of proof at trial." 
id. at 322. The role of the court is lo determine whether 
there is sufficient evidence so that a trier' of fact could 
reasonably find in favor of lire noimioving jrarty. The 
"mere existence of some alleged factual dispute between 
the parties will not defeat an otherwise properK si^- 
ported motion for' summary iudgrnent; the requirement is 
Ural there be no genuine issue of material facl." Ander- 

v. Liberty Lobby, Inc., 477 (I.S. 242. 247-48, 106 S. 
Cl 2505. 91 L. Ed. 2d 202 (1986) (empliases in original). 
Furlhen because "[i]l follows . . . [*1026] that if the 
factual context renders respondents' claim inrplausibic - 
if the claim is one tliat simply [**48] makes no eco- 
nomic sense - respondents must come forward with 
more persuasive evidence to support their claim than 
would otherwise be necessary." See Matsushita Elec. 
Indus. Co., Ltd. v, Zenith Radio Corp., 475 U.S. 574. 
587, 106 S. Ct. 1248, 89 L Ed. 2d 528 (1986) (emphasis 
supplied); see also F.akins v. Nevada, 219 F. Supp. 2d 
1113. lil6('D.Nev. 2002). 

.3. To establish FCA liability^ "the Government must 
prove tliree elements: (1) a 'false or fraudulent' cbiin; (2) 
w'liich was presented, or caused to be presented, by the 
Defendant to the United States for payment or approval; 
(3) with knowledge tliat the claim was false." See United 
States V. Mackby, 261 F.2d 821, 826 (9th Cir. 2001). 
Here, the Government lias failed to furnish sufficient 
eyidence lo eslabhsh any genuine material issue of fact 
so that a reasonable trier of fact could reasonably find in 
its favor tliat defendants knowingly subimtted a false 
claim. Accordingly, the Court grants summary judgment 
in the Defendants' favor' arrd drsrrrisscs with prejudice tlic 
government's claims under the False CLaims Act. 

Dr. Prabhu's Claims Cannot be False as a Matter of 
Law 

4. Claims are not "false" under the [**49] FCA 
unless they arc furnished in violation of some controlling 
rule, regulation or standard. See, e.g.. United Stales ex 


rel. Local 234 v. Caputo Co . , 321 F. 3d 926, 933 (9th Cir. 
2003)', United States V. Southland Mgmt. Corp., 326 F. 3d 
669, 674-75 (5lh Cir. 2003) ("rW]hcthcr a claim is valid 
depends on the contract, regulation, or statute that sup- 
posedly warrants it. It is only those claims for money or 
property' to which a Defendant is not entitled that arc 
'false' for piuposes of the False Claims Act") (citation 
omitted) (en banc). United States ex rel. Hochman v. 
Nackman, 145 F.3d 1069, 1073-74 (9ih Cir. 1998) (no 
falsity when Defendants' acts conformed with Veteran 
Administration payment guidelines); United States ex 
rel. lAndenthal v. Cen. Dynamics Corp., 61 F.3d 1402, 
1412 (9th Cir. 1995) (wiiislleblower's FCA claims for 
pm'mcnt based on work that satisfied contractual obliga- 
tions "could not liave been 'false or fraudulent' writliin the 
meaiiing of Lire [False Claims Act]"); United States ex 
rel. Glass v. Medtronic, Inc., 957 l''.2d 605, 608 (8th Cir. 
1992) (a statement camiot be "false" or "fraudulent" 
[**50] under FCA when the statement is consislenl 
with regulations governing program). 

5. Additionally, claims are not "false" imder the 
FCA vvteii reasonable persons can disagree regarding 
whether the service was properly billed to the Govern- 
ment. See United States ex rel. Laniers v. CUv of Green 
Bay. 168 F.3d 1013, 1018 (7th Cir. 1999) (holding llial 
"errors based simply on faulty' calculations or flaw'cd 
reasoning are not false under the FCA . . . [a]nd iiiqjie- 
cise sUitemeiils or difTerences in mterprelalion growing 
out of a disputed legal question arc similarly not false 
under tlie FCA") (citations omitted); Ilagood v, Sonoma 
County Water Agency, 81 F.Sd 1465, 1477 (9th Cir. 
1996) ("How precise and how' current the cost allocation 
needed to be m light of the [Water Supply Act's] impre- 
cise and discretionary language was a disputed question 
within tire [Governmentj. Even vicyving [plaintiffs] c\'i- 
deiice in tlie most favorable light, tliat evidence sliows 
only a disputed legal issue; that is not enough lo support 
a icasonablc iiifcrciicc that the allocation was JdLse with- 
in the meaning of the False Claims Act"). 

6. Here, as to the tw'o basic services tliat frame 
[**5I] the dispute underlying the Govenmient's law- 
suit, pulmonary reliabililalion [*1027] services and 
simple pulmonary' stress tests, the record docs not sup- 
port a finding of falsity- as a matter of law. As to both 
seivices, (here is no dispute regarding tlie facts. 

7. The Govenmient's own expert agrees that pulmo- 
nary' rehabilitation was covered by Medicare in various 
sellings and in differenl jurisdictions. See Dep. of Neil 
MacIntyre, M.D., at 14:1-16:17. Additionally, both the 
Goveinmeiit's expert and the canier's Medical Director 
further coiKurred lhal Medicare lias always covered 
pulmonary' stress tests w'hcn fiirnishcd as a component 
part of a pulmonaiv reliabilitatioii program. See Dr. 
MacIntyre Dep. at 16:6-10; Dr. Mangold Dep. al 
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25:11-20; 26:1-12. Dr. Mangold further confirmed that 
Iris office never issued a rule or poUev lhal prohibited 
physicians from billing for piilmoiiaty reliabilitation or 
its component sciviccs - such as piilnionar>^ stress tests. 
See Dr. Mangold Dep. al 12:4-14; 14:5-17. In light of 
this, the Government has failed to prove that Dr. Prabhu 
violated a controlling rule, regulation or standard, for 
purposes of FCA liabihU . 

8. The Gor'cnimcnt has also failed to prove falsilv=^ 
[**52] as a matter of law, bv failing to dispute the 
overwhelming evidence llial Dr. Prabhu was following 
the instructions he received from liis carrier in billing for 
pnlmonaiy stress tests as part of his pulmonaiy rehabili- 
talion program. See supra PP 28-39. The fads are un- 
disputed that over a period of thirteen years. Dr. Prahhu 
and lus associates conlinuallv contacted Medicare lepre- 
senlalives lo determine the appropriateness of their bill- 
ing practices. Duiing that cntiic time, Medicare never 
advised Dr. Prabhu lltal il liad revised or amended its 
policy or earlier instractions. Medicare never advised Dr. 
Prahhu oi his staff that its advice had changed, nev’er 
transmitted anv Medicare bulletins or flyers stating that 
its advice had changed or llial Ms billing practice was 
prohibited, and never denied simple stress test claims 
that would liave signaled to Dr. Prabhu tliat its advice 
had clianged. 

9. The Govcmiticnt also failed to dispute the record 
evidence dial Dr. Prabhu undertook efforts to ensure 
accurate coding. See Falls Aff., P9 ("Dr. Prabhu was 
always adamatrt tliat all iticdical sctviccs must be docu- 
mented, coded, and billed correctly "); Kani^ai Aff., P7 
("1 have worked in the healthcare [**5.3J field for ap- 
proximately fourteen years, and I have never known a 
pliysician tliat is more dedicated and coimuifted to doing 
everything correctly, including the coding and billing, 
than Dr. Prabhu"); Clark Aff., PI6 ("Tliroughout the 
years tliat I liave been processing claims for various phy- 
sicians and medical practices. Dr. Prabhu is the most 
particular physician that T have known when it comes to 
making sure lhal everyllting is coded and billed correct- 
ly"); Kiiikadc Aff., P15 ("During the entire time tliat I 
have known Dr. Prahhu, I have never known him to bill 
a medical service lo Medicare using a code tliat lie did 
not honestly believe to be correct and accurate in all re- 
spects"), Williams. Aff., P4 (Dr. Prabhu did not allow 
the Lung Inslilule lo submit any claims lo Medicare until 
all questions rcgaiding the proper coding of that claim 
liad been resolved through our discussions with Medi- 
care"); Brown Aff., P7 ("During tlie entire time that 1 
w^as employed by Dr. Prabhu, he was always a stickler 
for making sure tliat cvcivthing was done right, including 
llie correct coding and billing of all procedures"); 
McKcon Aff., P8 ("Dr. Prahhu was always emphatic 
tliat eveiy medical procedme or service must [**54] be 


coded and billed correctly"); Nelson Aff, P6 (same); 
Schiefer Aff., P15 (same); Sulzinger Aff., P15 (same); 
see also Atkins Dcp. at 104:5-10 (”Q: Tn your opinion, 
docs Dr. Prabhu tiy and bill f*l028] Medicare to get 
as much as he can out of Medicare, or is he more con- 
cerned with the care of the patients? ... A: The care of the 
patients"). 

10. As lo the govermnenl's contention llial Dr. 
Prabhu's simple stress test was not properly billed be- 
cause il did not include a pre and post-exercise spirome- 
try and prescribed written report, the government's inter- 
pretation of tlic CPT Code for a simple stress test is 
wrong. 

1 1 . The Government's contention that a physician 
must provide a pre and post-exercise spuometry' is ex- 
pressly refuted bv tlie orgamzation tliat pubhslied the 
billing code govcniing the piovision of simple stress 
tests. See supra PP 17-23. The Govermnenl's own e.xperl 
similarly concurs tliat pre and post-spirometry- is not re- 
quired to bill for CPT 94620. Specifically, after being 
asked lo review lire Govermnenl's complaint and stale 
whellier lie agreed or disagreed lhal a physician was re- 
quired to perform a pre and post-cxcrcisc spirometrv', the 
Gov'enuuent's expert stated tliat no [**55] such re- 
quirement existed. See Dr. MacIntyre Dep. al 11:10-12:2. 
In light of this, the Govcrimicnt has failed to prove falsi- 
ty inckiims by failure lo include the spiromeliv' tests. 

12. The Government's contention tliat a physician 
must provide a prcsciibcd written report is also expressly 
refuted in the record. Il is clear from Ihe facts and depo- 
sition of Dr. Mangold that no such requirement existed. 
Dr. Mai^>old. the Medical Director of the canier tliat 
processed Dr. Prnbhu's claims, specified tliat it liad pub- 
lished no policy mandating a specific type of physician 
written report tliat iniist accompany the provision of a 
simple stress lest. See Dr. Mangold Dep. al 23:2-6. In 
light of tins, the Go\ernmeni lias also failed lo prove 
falsity in claims by failure to include a written physician 
report. 

13. Finally, it is worth noting that in the Govern- 
ment's Response to the Defeiidaiil's FCA MotioiL the 
go\ermnent asserted an additional element to its claim 
tliat Dr. Prahhu did not perfonn all elements of a stress 
test. See Gov't Response to Defendant's False Claims Act 
Motion al 7. Tliis lliird requirement- llial dyspnea (i.e., 
whether the patient tvas short of breath) be meastired- 
was a f**56] new one to this case at the time. Notwith- 
standing the fact lluil it did nol exist in the Govemmenl's 
complaint and thus should not be considered by the 
Court for tliat reason, the midispiited facts in tliis case 
reveal llial Dr. Prabhu, in fact, did measure dy spnea. See 
Dr. Prahhu Dcp., 87:7-88:5, Dcf FCA Reply Ex: I, Tab 
F; see also Ex. 1, at eiitty 6. 
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14. For all these reasons, the Govennnent lias failed 
lo demoiislrale lo lliis Courl llial Defendant's claims were 
false for purposes of FCA liability. 

Dr. Prabhu did not "Knowingly” Submit Any 
"False" Claim to the Government 

15. For the reasons stated abo\’e, there is no proof 
that any of Dr. Prabhu's claims were false. However, 
even if this Court were to have found that sonic claims 
were "false" under the FCA, the Govcninicnt lias prof- 
fered no nialerial disputed fact llial would demonstrate 
that Dr. Prabhu "Imowungly" submitted a false claim. 

16. Under the FCA, a person is deemed to liave act- 
ed "knowingly'' when the person "acts in deliberate ig- 
norance of the taith or falsity' of the information; or acts 
111 reckless disregard of the tnitli or falsity’ of tlie infor- 
inaLion." 31 U.S.C. § 3729(b). As the [**57J Ninth 
Circuit has pointed out, the FCA knowledge standard 
does [*1029] not extend lo honest mistakes, but only 
to "lies." Thus, a Defendant does not "knowinglv" 
submit a "false" claim when liis conduct is consistent 
with a reasonable intcipretation of ambiguous regulatory 
guidance. See, e.g.. United States ex rel. Swafford v. 
Burgess Med. Ctr., 9H /■'. Supp. 2d H22, 831-32 (fV.D. 
Mich. 2000) (where the regulatoiy tenns were midefined 
and ambiguous and the plaintiffs posilion "devolves to a 
dispute over the meaning of the terms governing the de- 
livery of the professional compoueul of physicians ser- 
vices . . tliere was no violation of the FCA because a 
"legal dispute is ... insufficient" to establish FCA liabil- 
ity'), affd, 24 Fed. Appx. 491 (6th Cir. 2001); United 
States V. Knzek, 8S9 F. Supp. 5, 9-10 (O.IXC. 1994) 
(ruling that because the key term in the hilling code was 
midefined and hence "ambiguous," tlie Govenmient 
could not stale an FCA cause of action), affd in part, 
rev'd in part, 324 U.S. App. D.C. 175, Hi F.Sd 934 
(D.C. Cir. 1997). 

17. Moreover, a Defendant does not knowingly 
submit false claims when he follows Government in- 
structions [**58] regarding the claims. See United 
States ex rel. Butler v. Hughes Helicopters, Inc., 71 F.Sd 
321 (9lh Cir. 1995):. Wang v. FMC Carp., 975 F.2d 
1412, 1421 (9th Cir. 1992) (where the Government knew 
of Defendant's "mistalves and liimlalions, and that [De- 
fendant] was open with the Government about them, 
suggests tlial while [Defendant] might liave been groping 
for solutions, it was not cheating the Govermiienl in the 
effort"). 

18. The midispuled record eiidence demonstrates 
that Dr. Prabhu did not knowinglv submit anv false 
claims because liis billing practice coiifonned to a rea- 
sonable inleiprelalion of ambiguous regulations that he, 
and his staff, believed in good faith were proper. 


19. Several facts undciscorc tlic regulatoiy ambigu- 
ity: (1) the Govemmenl never published a rule support- 
ing its interpretation, [*1030] for example, tliat to bill 
for a simple pulmonaiv stress test, the physician must 
petTorm a pre and post-exercise spiromelrv'; (2) pulmo- 
nary^ rchahilitatioii has been covered continuously in 
various settings and its conqionent parts, such as a sim- 
ple stress lest, has always been covered, see supra PP 
6-16; (3) the Govcnmicnt's interpretation of [**59] the 
code lias shifted dramaticallv duiiiig the course of tliis 
hligation and its own agents concur tliat the code is 
mired in ambiguity and confusion, see supra PP 25-27; 
(4) altliough the Govenmient contends that Dr. Prabhu 
has committed fraud entitling it to tens of millions of 
dollars because he did not perform a pro and 
post-exercise spirometiy, its own expert states tliat no 
such requirement e.xisls and the Govemmenl's interpreta- 
tion is further undermined by the organization that issued 
tlie code, see supra PP 17-23. Moreover, there is undis- 
puted evidence that Dr. Prabhu lias always acted in 
good faith in seeking to understand the Govcnmicnt's 
rules. See .yupra PP 28-40. And finallv. it is further illu- 
minative that several of the Government's representatives 
have stated that tliis is an area rife with confusion. See 
Dr. Mangold Dep. at 22:11-14; Dr. MacTntyTe Dep. at 
33:20-23; see also supra P27. 

20. The Government has similarly failed lo prove 
knowledge as w’ell. because Dr. Prabhu complied with 
Government instructions regarding the claims. As the 
uniform and undisputed swoni testimom' of Dr. Prab- 
hu’s staff in tlie record stales, the carrier was fully aware 
of Dr. Prabhu's [**60J billing practice and, indeed, 
even advised tliat he bill for the test. See supra PP 28-40; 
Atkins Dep. at 103:3-16.^^ 

21. Moreover, the Govemmenl became aw are of Dr. 
Prabhu's practices during the course of its extensive 
criminal and civil investigation of liim duiing the 1990s. 
See supra PP 55-64. As part of the investigation. Dr. 
Prabhu's Medicare claims, including liis "PFT" claims 
such as the simple [*1031] stress test, w'crc closely 
reviewed. See, e.g., Sulzingcr Aff., P5. 

22. The record also reflects that additional litigation 
and discovery' continued after DOJ filed its Fourth 
Amended Complaint in the previous invesligaLion. From 
the commencement of the Criminal Tiwcstigation, 
(lirough the fihng of the Fourth Amended Complaint, il 
is withont question tliat Dr. Prabhu's medical and billing 
records undciwcnt a vciv cxtcnsiv'c and detailed fraud 
review’. 

23 Utidcr these circnnistanccs, the court concludes 
that Uie Govenmient caimot demonstrate tliat the De- 
fendant knowinglv subimlled false claims. It would be 
simply irrational for any person subjected to the level of 
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sciiititiy to whicli Df. Prabhu was subjected to know- 
inglv submil any claim lhal was queslionable or border- 
line, let [**61J alone flat-out wrong. See supra PP 
55-64. 

24. As the regulalon' liislorv underlying pulmonary' 

rehabilitation and simple pulmonary' stress tests demon- 
strate, at worst, all tliat existed were disputed legal issues 
regarding whether pulmonary reliabililalion could be 
billed and under wliat circumstances the component parts 
of pulmonary' ichabilitatiou, such as simple pulmonary' 
slress tests, could be billed. During the substantial period 
in which Dr. Prabhu billed for these serr'ices, there was 
a nationwide debate regarding when these pulmonary' 
reliabililalion services could be billed. See supra PP 
6-16 Congress authorized these scrv’iees in a CORF set- 
ting, CMS authonzed these services as pari of NETT, 
various carriers expressly pernutled physicians to bill for 
these sci\'iccs in an office setting, and Dr. Prahbu's carri- 
er funiislied no written instructions proliibiliug Ihe prac- 
tice. hi Even when CMS later found that ptiimonaty 
rehabilitation was not a benefit category, it stressed that 
the component parts of the scrv'icc were covered and 
CMS tlien pron^tly instituted new codes lo cover pul- 
monary' rehabilitation services. See supra PI 2: see a/so 
66 Fed. Reg. al 65.311: \**62] 67 Fed Reg. al 

79,999-80,000. Courts have routinely ruled thal where, al 
worst, all that exists arc disputed legal issues regarding 
wiietlier a service was properly billed, the Govenuuent 
cannot prove falsity as a matter of law'. ^ 

25. Accordingly, the Government lias failed to es- 
tablish that Defendants knowingly lied in presenting 
claims for siii^jle stress tests lo the Government. 

19 See. Hagood, 81 F.3d al 1478 ("requisite in- 
tent is the loiovving presentation of what is known 
to be false, as opposed to innocent mistake or 
mere negligence"). Indeed. Coi^ress specifically 
amended the FCA to include this deflnilion of 
scienter, to make "finn ... its intention that tlic 
act not punish honest mistakes or iiKorrect claims 
submitted tlirough mere negligence." See a/so 
Hochman, 145 F.3d al 1073 (quoting S. Rep. No. 
99-345. al 7 (1986). reprinted in 1986 
U.S.C.C.A.N. 5266, 5272), "Known to be false" 
docs not mean scientifically untmc, it means "a 
he." Uniled Siaic.s ex re! Anderson v. Northern 
Telecom, Inc., 52 F.Sd 810, 815-16 (9tli Cir. 
1995) (intenial citations and quotation marks 
omilled). 

L**63J 

20 See IJniled Slates tw rel. Quirk v. Madonna 
Towers. Inc.. 278 F.3d 765, 768-69 (8th Cir. 
2002) (no violation of FCA intent standard be- 
cause, even tliongh admimstiators refrained from 


obtaining guidance regarding the questioned 
practice, they considered the billing practice lo be 
an "acceptable standard procedure" and the rela- 
tor did not produce any evidence "suggestfing] 
am'one was lying lo tlie Government" or "sus- 
pected something wrong"); (Jnired Stares V. Data 
Translation, Inc.. 984 F.2d 1256 (Isi Cir. 1992) 
(when supplier's actions conformed with industry' 
practice and were othciwisc reasonable, the Gov- 
cnmicnt could not state a cause of action undci 
the FCA): United Slates ex rel. Perales v. St. 
KfargarcTs Hasp., 243 F. Siipp. 2d 843, 866 
(C.D. III. 2003) (defendant hospital did not bury' 
"its head in the sand and wilfully [sicj ignorc[J 
tlie law'" wlien. among otlier tilings, there was 
"evidence tliat fit] received and considered rele- 
vant publications in lliis area of the law, estab- 
lished a corporate compliance committee, and 
routinely consulted counsel in drafting the con- 
tracts and agreements, w liich is suggestive of an 
intent to abide by tlie law"); see also Krizek, 859 
F. Supp. at 9-10, affd in port, rev'd in part, 324 
U.S. App. D.C. 175. Ill F.Sd 934 (D.C. Cir. 
1997 'k United Stales V. Nupco Intern., Inc., 835 
F. Supp. 493. 498 (I). Minn. 1993) (because im- 
dcrlying regulation was ambiguous, the court 
would not permit the Government to apply "an 
mteipietative afteitliouglit by the agency'" against 
the contractor in a FCA action). 

f»*641 

21 See United States c?y rel Costner v, URS 
Consultants. 317 F.3d 883, 887-88 (8th Cir. 
2003) ("The iccord shows that the EPA discussed 
these problems vvith the defendants and referred 
the matter to OSHA for inyrestigation and possi- 
ble sanctions, Althougli tlie record indicates Tliat 
the defendants' performance under the contract 
was not perfect, the extent of the Government's 
knowledge tlirough its on-sitc pcisonncl and oth- 
er sources shows llial ... the Govenuuent knew 
yvliat it w'aiited, and it got what it paid for ... . 
Thus, the district comt did not cit in finding that 
the defendants' openness with the EPA about 
their problems and their close working rclation- 
sliip in solving the problems negated the required 
scienter regarding these issues") (cilalion and in- 
ternal quotation omitted); United States ex rel. 
Decker v. Weslinghoiise Savannah River, 305 
F.Sd 284. 289 (4th Cir. 2002) ("we join with our 
sister circuits and hold tliat the Govcnimcnt's 
knowledge of the facts miderlying an allegedly 
false record or statement can negate the scienter 
icquired for an FCA violation" and hence the 
Goveniment's "full knowledge of the material 
facts underlying any representations implicit in 
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fthc defendant's] eonduct negates any knowledge 
lhal [llie defendant] liad regarding the truth or 
falsity of those representations"); United States ex 
rel. David Bennell v. (lenelics tf- /I-T^ Inst., No. 

98-2119, 1999 US. App. LEXIS 27911 (4th Cir. 
1999) (although the defendant's contract mandat- 
ed tliat 111 conducting paternity testing, it conduct 
two tests, it informed the Government entity lhal 
it would pcifonn only one test [since DNA test- 
ing was more accurate than the previously used 
serolog}' testing] both before the contract was 
awarded and after it was awarded but before per- 
formance began; the couit affirmed tlxi district 
court's determination that no reasonable jury' 
could conclude that the defendant had the requi- 
site intent imder the FCA because tlie Govern- 
ment knew of defendant's practices and had not 
objected); see also Butler, 71 F.3d 321 (conclud- 
ii^ tliat where defendants openly sliaied all in- 
formation with the Goi ernmenl and fully cooper- 
ated with it during the testing pioccss, that tlic 
Govcnimcnt's knowledge defeats any inference 
lhal defendant ''knowingly'' presented false 
claims to the Govenimerit); H ang v’. KMC Corp., 
975 F.2dai 1421 (same). 

[**65] 

22 See, e.g., I.amers, I6H K.3d at JOJH: Swaf- 
ford, 98 F. Supp. 2d ai 831-32 (wliere tlie rebtor 
had contended that, in order to bill for an "inter- 
pretation or reading" of the "results of tlie test" of 
LiltiHsound studies, the defendant physicians must 
do more than merely rely upon the findings of the 
teclinologist by independently reviewing the 
suppoiting data from which the technologist ar- 
rived at liis conclusions, the court rejected (lie re- 
lator's claim because it foiuid tliat those terms 
were undefined and ambiguous and that tlie rela- 
tor's position "devolves to a dispute over the 
meaning of the terms governing tlie delivery of 
the professional compoiienl of physiebns ser- 
vices" and tliat such a "legal dispute is ... insuffi- 
cient" to establish FCA liability because "a de- 
fendant's decision in the face of a dispute over the 
requirements of governing regulations is insuffi- 
cient, without more, to constitute falsity'"), ajfd, 
24 Fed. Appx. 491 (6th Cir. 2001). Cf. In Re 
Gene.^is Health Venture.s, Inc., 272 B.R. 558, 570 
(Bkricy. D. Dtd. 2002) ("In tlus mui'ky' aiea in 
which no specificity e.xisls in the statutory', regu- 
latory or contractual scheme regarding the provi- 
sion of credits, vtyth no quest bv cither the slate or 
federal Govenmient for unpaid credit, either by- 
way of the filing of proofs of claim or otherwise, 
there is insufficient basis to cliargc the debtor's 


with the requisite scienter required to establish a 
factually false certification"). 

f**66] Dr. Prabhu's Claims Regarding Medical Ne- 
cessity and Documentation Cannot Be False As A 
Matter Of Law 

26. Wlieii subnuTting healthcare claim foiius, physi- 
cians certify tliat their services 1*1U32J are "medically 
indicated and necessary' for the health of the patient ..." 
See CMS-1500, reprinted in Medicare & Medicaid 
Guide (CCH) P10,26,l Def Med. Nec. Mem. Ex. 12. 

'll . CMS has not delineated wliat constitutes "medi- 
cally indicaled" and "necessary" items or services fur- 
nislied to Medicare patients and the specific documenta- 
tion required to support medical necessitv in individual 
cases. See. e.g.. Medicare Program: Criteria and Pro- 
cedure.^,' ftm Making Medical Setvnces ('overage Deci- 
sions That Relate to Health Care Technology’, 54 Fed. 
Reg. 4,302, 4,304, 4,308, 4,312 (1989) ("current regula- 
tions arc general and we have not defined tire tenns 'rea- 
sonable' and 'necessary,' nor have we described in regu- 
lations a process for how these terms must be applied"). 
In determining medical necessity, courts employ what is 
known as tlie "treating physician" nile. wlucli provides 
that with respect to medical necessity, the judgment of 
tlic treating pliv'sician should be given "extra weight" 
[**67] or "a reasoned basis ... [should be supplied] for 
declining to do so". See, State of New York v. Sullivan, 
927 F.2d 57, 60 (2d Cir. 1991): KlemenlovKski v. Secre- 
tary, SOI F. Supp. 1022. 1026 (W.D.N.Y. 1992): Gart- 
niann v. Secretary: 633 K. Supp. 671, 680-82 (K.D.N.Y. 
1986} (noting tliat '"[t]lie plwsician is to be the key figure 
in determining utilization of health services.'" (intenial 
citation omitted). 

28. Here, based solely upon the undisputed material 
facts, the Govenunenl has not established sufficient evi- 
deiKe to demonsirate tliat Defendants furnished "false" 
claims regarding the medical necessity' of the services 
(liey provided 

29. First the undisputed record indicates that the 
claims were, m fact clinically medically necessary and 
indicaled. As delineated above, in llie record entries of 
fourteen patients, Dr. Prahhu dctciiriiiicd based upon his 
evaluation that the questioned patients would benefit 
from additional therapy. See Dr, Prabhu Deck, PP 7-78. 
The Government has failed to adduce any evidence that 
in light of the patient's complaint, symiptom, and illness, 
(lint — from a clinical standpoint — the services were 
medically [**68J unnecessary'. Hcncc, because the cer- 
tification prov'^ided on the claim form is hterally true — 
lliere are no false claims as a lualler of law. 

.30. Dr. Prahhu's claims also cannot be false, as a 
matter of law, because, as previously mentioned, the 
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Govcnmicjit has not established any violation of a con- 
trolling rule, regulation, or st.andard in Defendants' pro- 
vision of pulmonaty rehabilitation. As the Government's 
expert readily acknowledged, Nevada did not liavc a 
governing LMRP setting forth the precise manner in 
which these services must be doeuinented. See Grider 
Dep., 20:8-25. Additionally, as the Govenunent conced- 
ed, the California LMRP does not furnish a controlling 
doemnentation standard. See id. at 25:18-21. According- 
ly, because thcTC was no bicach of any rale, regulation or 
standard. Dr. Prabhu's claims cannot be held false as a 
matter of law. 

3 1 . Finally, Dr. Prabhu's claims cannot be false, as 
a matter of Livv, because under the undisputed facts there 
is no articulated, objective standard that dictates tliat the 
doemnentation luideiivmg the claims is false, inacemate. 
or incomplete. Dr Prabhu’s claims are not "false" - even 
assuming Ms. Grider's opinions were valid - because 
[**69] his documentation practices would fall within 
the range of reasonable medical and scientific judgment 
regarding how to document the medical necessity of 
pulmonary rcliabilitation seiviccs. See Dr. Prahhu Dccl., 
PP 7-79; Dr. Osei Deck, P6; Dr. Stewart Deck, P4; Dr. 
Manakcr Dep. at 64:14-65:11 To establish [*1()33J 
falsity under the FCA. it is not sufficient to demonstrate 
that the person’s practices could have or should have 
been better. Instead, plaintiff must demonstrate that an 
objective gap exists between wliat the Defendant repre- 
sented and wliat the Defendant would liave stated had the 
Defendant told the truth. See Hagood, HI t'.Sd at 1477. 
Accordingly, because, at a miniinutu, reasonable minds 
may differ regarding whether the documentation under- 
lying Dr. Prabhu's claims satisfied some undcfiiKd 
standard, the Government has not establish falsity as a 
matter of law. 

23 See. aho, AmJer.son, 52 F.3d at 815-16: 
United States ex ret. Roby v. Boeing Co., 100 1'. 
Supp. 2d 619, 625 (S.D. Ohio 2000) ("At a min- 
imum, (he FCA requires proof of an objective 
falsehood .... Expressions of opimon, scientific 
judgments, or statements as to conclusions about 
vvliich reasonable minds may differ cannot be 
false"); United States ex vel. Boisjoly v. Morton 
rtiiohd. 706 K Supp. 795, HU) (N.D.Vtah J9HH) 
("[the certification] reflects an engmeeiing |udg- 
ment. . .11 is clearly not a statement of fact that 
can be said to be either' true or false, and llius 
camiol form the basis of an FCA claim"); see 
generollv. Luckev v. Baxter Healthcare Corp., 
183 F.3d 730, 731 (7ih Cir. 1999). 

[**70] Dr. Prahhu did not "Knowingly" Submit Any 
"False" Claim To The Government Regarding The 
IVIedical Necessity Of His Claims 


32. As mentioned above, under the FCA, a pcison is 
deemed to liave acted "knowinglv" when lire person "acts 
in deliberate ignorance of the truth or falsity of the in- 
fonnatiou" oi‘ "acts in reckless disregard of the tnrth or 
falsity of the information." 31 U.S.C. § 3729(h). 

33. Here, as is stated above, Dr. Prabhu did not vi- 
olate aity rule, reguLatioii, or standard and it is undisputed 
that Iris serv'ices w ere clinically medically necessary and 
irKiicated. However, even if contrary to fact, the Gov- 
ernment could cstablisli some regulatory brcacli, tliis 
w'ould be insufficient to create FCA hability. This is be- 
cause the FCA is not intended to be some wide-ranging 
statute to police all types of regulatory or contractual 
compliance. See, e.g., United States ex re!. Willard v. 
Humana Health Plan, 336 F. 3d 375, 381 (5lh Cir. 2003) 
("Tire False Claims Act does not create liability merely 
for a healthcare provider's disregard of Govermnenl reg- 
ulations or improper intcnial policies unless, as a result 
of such acts, the provider knowingly [**71] asks the 
Gov'eriunent to pay amounts it does not owe") (citation 
omitted); United States ex rel. Horheck v. Basin FJectric 
Power Cooperative. 248 F. 3d 781 (8th Cir. 2001): 
f,anters, 168 F.3d at 1019-20: Swafford, 98 F. Supp. 2d 
at 828 (the "FCA is not an appropriate velricle for pohe- 
ing technical comphance witli administrative regiiLi- 
tions": nrcrc violations of administrative regulations arc 
not actionable under the FCA "unless the violator know- 
ingly lies to the Govenunent about tliem") (iiitenial quo- 
tation omitted), qffd. 24 Fed. Appx. 491 (6th Cir. 2001). 

34. Instead, as this Circuit has emphasized, to 
demonstrate lliat the claims are "known to be false" (he 
Government must demonstrate that there were "lies" - 
and not merely a scientific or teclmical dispute. For ex- 
ample, in Wang v. FMC Corp., 975 F.2d at 1421, the 
plaintiff contended among other things, that Defendant's 
"engineering w^ork" w\is of "low qtiality" and tliat its de- 
sign was "faulty." The Niiilli Circuit ruled that Lliese 
contentions could not scivc as the basis for FCA liability. 
The Court reasoned: 

Proof of one's mistakes or inabilities 
[**72] is not evidence that one is a cheat 
.... Without more, the common failings 
of engineers and other scientists arc not 
culpable under tlie Act .... The weakest 
account of the Act's "requisite intent" is 
tlic "knowing presentation of what is 
[*1034] known to be false." [Citation 
omitted ] The plirase "known to be false" 
in that sentence docs not mean "scientifi- 
cally untrue"; it means "a lie." The act is 
coiKJcrncd with ferreting out "wrongdo- 
ing." not scientific enors. [Citation omit- 
ted]. What is false as a mailer of science 
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is Tiot, by tliat vciv fact, wrong as a matter 
of morals. The Act woiJd not pul either 
Ptolemy or Copemiciis on trial.M 


In applying this standard, and for the reasons mentioned 
above regarding imdispnted e\'idence regarding medical 
necessity, ihe Govermnenl camiol establish llial Defend- 
ants "knowingly" submitted "false" claims. 

.15. The only factual issue that has been raised in rc- 
lalion to the medical necessilv issue is how Ihe need for 
services should lia^e been documented. Because those 
rules arc ambiguous- compare Ms. Grider's opinion with 
Drs. Slewarl, Osei and Manaker- there cannot be any 
FCA liability' as a matter of law. See, e.g., Swafford, 9H 
F. Supp. 2J a! 831-32 (wiiere tlie legulatoiy 

terms were undelined and ambiguous and the relator's 
position "dev olves to a dispute over the rncairing of tire 
terms governing the delivery of the professional compo- 
nent of physicians services . . ." there was no violation of 
the FCA because a "legal dispute is . . . insufficient" to 
establish FCA liability), aj/'d, 24 Fed. .Appx. 491 (6lh 
Or. 2001): Krizek, 8.^0 F. Supp. at 9-10 (ruling lhal be- 
cause the key term in the CPT code was undefined and 
hence "ambignous." the Govenuiieiit could not state a 
FCA cause of action), affd in part, rev'd in part. 324 
IJ.S.App. D.C. 175, in k Sd9S4(D.C. Or. 1997).-'' 

.16, Moreover. Defendants' conduct applying to only 
a small percentage of all claims w as, at worst, inadvert- 
ent, which does not trigger FCA liability'. Here, the Gov- 
cnimcnt has not questioned tlic documentation related to 
approximalely 94.5% of all palieiils. Wliile Defendants 
contend that their documentation was adequate, the ex- 
istence of such a low alleged error rate disproves tire 
contention that Defendants "knowingly" engaged in a 
pattern of submitting false or fraudulent claims that 
would entitle tlie Govenuiient to tieble damages aird 
[**74J substantial civil fines. See, e.g.. United States ex 
rel. Watson v. (.'onneclieui (len. Life Ins. Co.. Iso. 
98-6698, 2003 U.S. Dist. LEXIS 2054 at *5.5 (E.L). Pa. 
Feb. 11, 2002) (rejeaing the plaintiffs contention that 
the Defendant submitted false claims when 98.6% of the 
claims were correcllv processed because the "liigh rale of 
accuracy undermines any coiitention tlial [the Defendant] 
knowingly engaged in a pattern of failing . . . "to adlKsrc 
to tlie governing standard regarding claims submission). 
affd87Fed. .Appx. 257 (3d Cir. 2004). 

31 . At worst, such an allegedly low error rate (even 
if true) reflecls inadvertence or honest mistake, which 
docs not trigger FCA liability. See Hochman, 145 F. 3d 
at 1074 (rejecting plaintiffs FCA allegations that pliv'si- 
cians at a Veterans Health Adminislralion chnic violated 
the FCA because, among other things, they hired unnec- 
essary persomiel because Defendants behev'ed tliat tire 


additional personnel was [*1035] needed to advance 
the chnic's interest and lhal since "al best plaintiffs 
ha[vej only shown an imiocent mistake or mere negli- 
gence . . . their FCA action was dismissed); see also 
Madonna Towers, Inc., 278 F.3d at 767 [**75] ("iimo- 
cent mistakes and negligence arc not offenses under the 
Act") (mtenial quotation and citations oimtted); Mikes v. 
Straus, 274 F.3d 687. 703 (2d Or. 2001) ("the requisite 
intent is the know ing presentation of wliat is known to be 
false as opposed to negligence or iiuiocenl mistake") 
(internal quotation and citations omitted); see also Hindo 
V. Unrv. Of Health Sciences/The Chicago Med. Sch., 65 
F.3d 608 (7th Cir. 1995) (no viokilion of Ihe FCA be- 
cause Defendant had a good faith belief that it was enti- 
tled to payment for tlie services performed bv residents); 
In re Cardiac Devices (Jui Tam Action, 221 F.R.D. 318, 
339 (D. Conn. 2004) ("The Second Circuit has adopted 
the Ninth Circuit's standard that the 'requisite intent is the 
kirowing presentation of wliat is known to be false' as 
opposed to negligence or iimocenl mislalve") (citation 
omitted); Swafford, 98 F. Supp. 2d at 832 (under FCA 
standard, the "plaintiff must adduce facts tliat eslabhsh 
more tlian mere iimocent mistakes or negligence on the 
part of Defendants") (citation omitted). aJJ’d. 24 Fed. 
Appx. 491 (6th Cir. 2001). 

.18. Fiitilly, the |**76| Government's case "makes 
no economic sense," Zenith Radio Corp., 475 U.S. at 
5S7, because tlie undisputed evidence sliows tliat Dr. 
Prabhu lost money in providing tliese services. See Def 
Unjust En. Mem. PP 6-10. Hence. Dr, Prabhu had no 
monelaiy incentive to furnish more pulmonary reliabili- 
tation than was medically indicated and necessary and 
tlie Govenuneut’s evidence -- that documentation stand- 
ards can be debated — cannot satisfy the lest in Zenith 
requiring that when tlie nonmoving party's claim is eco- 
nomically implausible tliat it "come forwaid with more 
persuasive evidence to support [its] claim than would 
otherwise be ncccssaiy." Zenith Radio Corp., 475 U.S. at 
587. 

24 See also Xapco, 835 F. Supp. at 498 (be- 
cause underlying tcgulation was ambiguous, the 
court would not permit Ihe Govemmenl to apply 
"an interpretative afterthought by the agency" 
against the contractor in a FCA action); cf. In Re 
Genesis Health Uentures. Inc., 272 B.R i‘>8. 570 
(Bkrfcy. D. Del. 2002) ("Tn this murky' area iu 
w-liich no specilicitv exists in Ihe slalulorv. regu- 
latory or contractual scheme regarding the provi- 
sion of credits, with no quest bv cither the state or 
federal Govermnenl for unpaid credit, either by 
way of the filing of proofs of claim or othcnvisc, 
tliere is insufFicient basis to cliaige the debtors 
with the requisite scienter required to eslabhsh a 
factually false certification"). 
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[**77] Unjust Enrichment 

39 To establish liability for unjust enrichment, the 
Govenuiieiit must prove (1) die Govenuiieiit confenod a 
benefil on Ihe derendanl, (2) the defendant retained and 
appreciated the benefit, and (3) retention of tire benefit 
bv defendant under tlie ciicumstances would be inequi- 
table. Leasepartners Corp. w. Robert L. Brooks Trust 
113 AVv. 747, 755, 942 ?.2d 1H2, 187 (1997): United 
Slates V. I.ahey (dinic Hospital, 399 F.3d I, 8, 16 n. 17 
(IstCir. 2005). 

40 Defendants do not contest that the Government 
lias established die first of these tluee elements, the con- 
ferring of a benefil on defendants. The Go\'emmenl's 
Medicare reimbursement payments to defendants satisty 
diis element. 

41. As to the final two elements of die uiijust en- 
richment analysis, the Couit finds that even if Dr. Prali- 
hu retained and appreciated a benefil, such retention is 
equitable given the Court's mling on Dr. Prabhu’s other 
Motions for Smimiaiv Judgment (# 40, # 41). Odierwise. 
die Comt's nding would be intenially inconsistent. As 
detailed above. Dr. Prahhu is entitled to judgment as a 
matter of law on both the "knowledge" and "falsity'" el- 
ements of the False [**78] Claims Act. Accordingly, 
the Court must also find that Iris retention of benefits is 


equitable. Because Dr. Prahhu is entitled to summaiy 
judgment with respect to Ihe False Claims Act, his reten- 
tion of any benefit cannot constitute unjust enrichment as 
a matter of law'. Having already dcteniiincd that Dr. 
Prabhu's Medicare cLnims were justified under tlie False 
Claims Act, the Court cannot find as a matter of law' that 
tl^ reteution [*1036] of benefits arising there from is 
iuequilable. Tlierefore, the Court finds that Dr. Prahhu 
is entitled to summaiy judgment on the Govenimcnfs 
claim for unjust enrichment. 

Conclusiun 

The Government has failed to establish a genuine 
issue of material fact concerning its allegations that Dr 
Prabhu vioLated the False Claims Act. Accordingly, 
Defendant's motions for Smnmart' Judgment as to die 
False Claims Act and Medical Necessity (# 40, # 41) are 
GRANTED. 

Defendaids' motion for Summary Judgment as lo 
Unjust Emicliment (# 42) is also GRANTED. 

DATED: Jidy 19. 2006. 

ROBERT C. JONES 

UNITED STATES DISTRICT JUDGE 
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Refonn Couil vlodfcates Nevada doctor in latest twist of fraud 
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Mr. Franks. Thank you, Dr. Prabhu. 

I now recognize our second witness, Dr. Harned, and please turn 
on your microphone, if you would. Dr. Harned. 

TESTIMONY OF PATRICIA J. HARNED, Ph.D., PRESIDENT, 
ETHICS RESOURCE CENTER 

Ms. Harned. Good afternoon. Chairman Franks, Ranking Mem- 
ber Cohen, and Members of the Subcommittee. Thank you for the 
opportunity to testify today. 

I am President of the Ethics Resource Center, America’s oldest 
non-profit dedicated to independent research on workplace ethics. 
Our center generates the U.S. benchmark on business ethics known 
as the National Business Ethics Survey. We also consult with com- 
panies to assess their ethics and compliance programs and cul- 
tures. And finally, ERC educates public officials on new insights 
coming from our research. For example, very recently we shared 
our work with the OIG from the Department of Justice, the De- 
partment of Housing and Urban Development, and also the Inter- 
agency Suspension and Debarment Committee. 

It is important to note that while ERC’s research was cited in the 
report that has been the impetus for today’s hearing, our center 
was not involved in the writing of the report itself. Neither am I 
an expert on the False Claims Act. The views I express today are 
based on the objective findings from ERC’s research. 

A central focus in today’s discussion is the proposal for accred- 
iting rigorous compliance programs, so I would like to address a 
few questions that are fundamental to that proposal. For example, 
if a company has invested in an ethics and compliance program 
that actually works, can we expect that the number of instances of 
fraud will go down? When fraud does occur, will the reporting of 
violations go up? And finally, if standards are established to define 
state-of-the-art programs, is there evidence that industry practices 
will improve? 

First and foremost, ERC has found that when an ethics and com- 
pliance program is well implemented within a corporation, there is 
demonstrable impact on the conduct of its employees. Employees 
and companies with well-implemented ethics and compliance pro- 
grams are more likely to say that they work in strong ethics cul- 
tures. And when a strong program and a strong culture are in 
place, misconduct decreases by more than half. 

Similarly, in organizations with strong programs and cultures, 
the potential for wrongdoing is lessened. Forty-four percent fewer 
employees and companies with strong programs say they feel pres- 
sure to break the law in order to do their jobs. And in the same 
vein, 90 percent of employees in those kinds of organizations with 
strong programs and cultures say they know how to appropriately 
handle wrongdoing if it were to arise. And importantly, when 
wrongdoing does occur, the rate at which employees step forward 
to report increases by 94 percent. 

In 2013, more than 1 in 5 U.S. business employees said that they 
observed at least one incident that might be considered a False 
Claims Act violation. That percentage dropped by 71 percent when 
employees said they worked in a strong ethics culture. Yet you 
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could ask, if ethics and compliance programs have such a signifi- 
cant impact on business conduct, why does fraud continue to occur? 

Part of the reason is that misconduct is a reality in every cor- 
poration, and in every organization for that matter. But it is also 
the case that as of 2011, only one-quarter of U.S. employees said 
that their company had a compliance program that was well imple- 
mented, meaning that it had all of the elements in place that we 
know improve and encourage ethical conduct, and that is where a 
certification process has the potential to play an important role. 

Standards for certification or the like do shift corporate behavior 
provided the entity establishing the standards is trustworthy and 
free from conflicts of interest; standards are established with sig- 
nificant input from industry leaders and enforcement officials; the 
criteria take into account differences in organizational size, indus- 
try, and the context in which an organization is operating; and the 
standards are living and breathing, meaning they evolve with new 
insights from research and practice. 

Finally and perhaps most importantly, it is imperative that any 
definition of an effective program focus on compliance but also eth- 
ics. Companies that merely comply with the law check the box 
when they have met expectations and move on to other priorities, 
and that is the danger of a certification standard without the di- 
mension of ethics. It is the commitment to ethics and culture that 
perpetuates right conduct in a company and diminishes the need 
for enforcement due to violations of the False Claims Act. 

Thank you again for the opportunity to address you today. I wel- 
come your questions. 

[The prepared statement of Ms. Harned follows:] 
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Good afternoon Chairman Franks, Ranking Member Cohen, and Members of the 
Subcommittee. Thank you very much for the opportunity to testify today regarding the 
Oversight of the False Claims Act. 

I am president of the Ethics Resource Center (ERC), America's oldest nonprofit 
organization dedicated to independent research and the advancement of high ethical standards 
and practices in public and private institutions. ERC was established in 1922, and has become 
widely known for our rigorous research and our analysis of emerging issues in workplace ethics. 

Most notably, our center generates the US benchmark on business ethics: a longitudinal 
cross-sectional survey of employees known as the National Business Ethics Survey (NBKS).^ 
Findings from the NBES study reveal the most effective steps that business leaders can take to 
improve conduct and avoid overstepping the law. We've been fielding the survey since 1994; 
therefore, the longitudinal nature of the data tracks the progress of Corporate America in 
addressing their ethics and compliance issues. 

Our center also consults with companies to assess and help improve their ethics and 
compliance programs and cultures. When it comes to fraud, we have worked with organizations 
at both ends of the spectrum; we've helped companies that are taking a preventative step to avoid 
problems before they happen, and we’ve also provided support to organizations after misconduct 
has occurred. 

Finally, ERC educates officials within the federal government on new insights stemming 
from our research and practice. For example, we have shared findings from our research with 
the Office of the Inspector General (OIG) for the U.S. Department of Justice and the OIG for the 
U.S. Department of Housing and Urban Development; we have discussed what research has to 
say about the hallmarks of an effective ethics and compliance program with the Interagency 
Suspension & Debarment Committee; and we’ve presented data on whistleblowing to the 
Securities & Exchange Commission’s Whistleblower Office as well as other agency officials 
tasked with oversight of federal whistleblower ombudsman programs. 

It’s important to note that while ERC’s research was cited in Fixing the False Claims 
Act report that has been the impetus for today’s hearing, our center was not involved in the 
writing of the report itself Neither am I an expert on the False Claims Act, The views I express 
today are based on the objective research findings and observations of the ERC, and not any 
other entity, 

A central focus in today’s discussion of the False Claims Act is the proposal for the 
establishment of a voluntary system for accreditation of rigorous compliance programs, as an 
incentive for businesses to prevent fraud. I’d like to address a few questions that are 


' Since 1994 the Etliics Resource Center lias conducted \[\e National Bu.sine.s.s Ethics Swvev: a snrx’ey of enq^lojces 
in business workplaces across the US. Wc ask cmplovccs to tell us about the work their companies have done to 
address ethics and comphance: llie violations lhal Ihey have observed; and the e.vlenl to which these violations were 
addressed. Sec: www.cthics.or^/nbcs. 
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fundamental to that proposal; namely what research has to say about whether it is reasonable to 
expect that businesses can prevent and detect fraudulent activity in the first place. If a company 
has invested in an ethics and compliance program that actually works, can we expect that the 
number of instances of fraud will go down? When fraud does occur, should we anticipate that 
the reporting of violations will go up? Finally, if a set of standards are established to define 
“state of the art” programs, is there evidence to suggest that industry practices will improve? 

My testimony today can be summarized as follows. First, the Ethics Resource Center’s 
research has shown that when companies establish well-implemented ethics and compliance 
programs, not only do they successfully reduce the frequency of fraudulent activity; they 
establish cultures that decrease the likelihood that such misconduct will take place, and increase 
the likelihood that any incident that does occur will be handled responsibly. Second, we know 
from the input of employees across the country that fraud is a frequent occurrence in U.S. 
workplaces, and while some companies have elements of an effective program in place, many 
more have work to do before they can say that they have well-implemented programs. And 
finally, while there is some precedent that an effort to incentivize “gold standard” or “state of the 
art” programs will provide strong incentive for businesses to focus on the most effective 
activities that improve their ethics and compliance programs. Yet it is also important to note that 
unless certification standards reflect the complexities of organizational ethics and culture (in 
addition to compliance), and if care is not taken in the selection of the certifying entity (or 
entities), the process may have the unintended consequence of reducing rather than raising 
standards of business conduct. 

Before 1 go any further, I’d like to offer one technical note. As I speak today, I will use 
the term “effective,” “well-implemented” and “strong” ethics and compliance program. T 
recognize that there is a legal element to the term “effective” when it comes to the matter of 
program design. ERC is the business of understanding the difference that these programs make 
when it comes to employees and their conduct. So when I refer to an “effective” program, 1 am 
saying that a program encourages employees to do right, and to follow the rules, Similarly, a 
“well-implemented” or “strong” program is one that employees know about, and make use of 
when violations occur, 

The Efficacy of Effective Ethics and Compliance Programs 

First and foremost, ERC has found that when an ethics and compliance program is well- 
implemented within a corporation,^ there is a demonstrable impact on the conduct of its 
employees. 


2 

In ERC’s research, a well-implemented (effective) prograin provides tlie elements of a program as defined by the 
Federal Sentencing Guidelines for Organizations, and tlic program is used by employees in tlieir daily 
activities. They seek advice in uncertain situations, recerce positive feedback from their supen isor for ethical 
conduct, they feci prepared to liaiKlle elliics issues that arise, tliey can raise issues to management without feai' of 
retaliation, tlicy are rewarded for their ethical conduct, and questionable means are not rewarded even if they 
produce results. 
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Our research has consistently shown the important dynamic that takes place within 
businesses that have elTective ethics and compliance programs in place Employees in 
organizations with well-implemented ethics and compliance programs are more likely to say that 
they work in companies that have strong ethical cultures - in other words, their business leaders 
care about ethics, their supervisors support the tone coming from the top, and the values and 
standards of the organization are observed in everyday business decisions 

Together, these well-implemented programs and strong cultures make a substantial 
diftcrcnce For example, when a strong program and culture arc in place, misconduct decreases 
by more than hall'(l'2 percent) compared to companies where the program and culture are weak 

Similarly, the data suggest that in organizations with strong programs and cultures, the 
imieiiiiul for wrongdoing is lessened as well For example. 44 percent fewer employees in 
companies with well-implemented programs say that they feel pressured to compromise 
standards or break the law in order to do their jobs. In the same vein, 90 percent of employees in 
organizations with strong programs and cultures say that they know how to appropriately handle 
a violation of wrongdoing if it were to arise. This compares to only 6.4 percent who do not work 
in such an organization ' 

Figure 1. Imparl of Wcll-ImpIvmenfctI Ethics and Compliance Pmerama on Emploicc Conduct 



Also importantly, when wrongdoing does occur, the rate at which employees step forward to 
report a violation increases by 94 percent They are less likely to doubt that action will be taken 
Business leaders in these companies are therefore more aware of wrongdoing that has taken 
place 


Tlw \iTil for - iiikI I'rorahnee of ~ tffevihv LIhii.i aiul / Viwi/hw 

There is a need for effective corporate ethics and compliance programs, particularly when it 
comes to the False Claims Act In 2013, more than one in five US business employees (22 


Ellucs Rcsoiinx> Ccnlei (2nil). liustnear Ethes Purvey Ailiiigtoii, VA ERC 
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percent) said that within the past twelve months they observed at least one incident that might be 
considered a False Claims Act violation '' 

The prevalence of potential FCA violations is also linked to ethics culture The percentage ot 
employees who observed an incident that might be considered an FCA violation drops by 
seventy-one percent where employees say they work in a strong ethical culture 

Fi^nire 2. Prc^-dleni'c of PotcniMl FCA Violtttion^ (2013)' 

3B% 


11 % 

m 

strong Culture Weak Culture 

Type of Company Culture 


Yet if elTective ethics and compliance programs have such a significant impact on business 
conduct, it is reasonable to ask why it is that fraudulent business activity continues to occur 
Certainly part of the reason is that misconduct is a reality for even organiaation Z" 

Even in organizations with the strongest of programs and cultures, misconduct does occur 
Interestingly, though, the nature of the problem tends to be more isolated to an individual actor, 
and a single incident Fraudulent activity in these organizations is more likely to be a matter of a 
bad apple, as opposed to a bad tree But misconduct does still take place 


^ As a part of Ihc .\alional liuxittcs*: t'thlcs Siinvv, ERC nsks employees if Uiey hove obseivcd specific types of 
bclnvior uilhin (lie pnsl Ovclvc monilis alicnipl is made (o determine (lie CNicnl to wiucli violations ivciv 
kiiowiiiglN or Millfulh committed Foi purposes of this tcsUiiiom, llic Ivpcs of violatjoiis ihai could l>e coitsidcicd 
FCA Molatiotis ivcrc combined to gcncrnlc nnovcnill sLalislic. HowcNcr. it is unknou n u hcllicr tlic incidents >vcic 
actual violations ofllv FCA Meincs locluded Ocliveiv of substandard goods orscrv’ices. Lying to ciistoineras 
vcndois. or (lie public FaUirynigaiid/or manipulating nnaiicml rcporintg inrornialion; FalsifYing imoices. books, 
nnd/or records: Falsifying lime reports or liours \vodu?d Violaiii^coniract (cmisMtlh customers or suppliers, 
Falsify mg time leporis or liotirs uoikctl 
^ Ibid 

^ In 10 1 .V 4 1 peiceiU of cit^loyccs across ilie US indicated dial llwy observed some sort of violation iltal llwv 
considered to be n violation of llie law or ilicir orgaiu/nuon s siandtirds forbusmess conduct Lihte&KcfOiuitfu Center 
(201 S’aiitMiot f.iluc-'i Sitrw)'. Admgbm, VA FKC 
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Figure 3. SdvnKtli of CuHurc itnil Scope of IVf(<tconilucl 
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Another reasion fraudulent activity continuing - sometimes in egregious ways - has to do with 
the extent to which businesses have actually implemented programs that are fully effective. 

A predominance of companies in the US have establi.shed codes of conduct, and nearly as 
many have put into place hotlines to receive whistleblower reports Training on ethics and 
compliance is a growing trend, loo ’ Nevertheless, as of 201 1 only one quarter (25 percent) of 
US employees indicated that their employer had a comprehensive program that was operating 
effcctivelv, that is. a program that could significantly improve the conduct of their workforce. 
This is where a certification process has the potential to play an important role 

Figure 4. PeivenlMge of Wcil-lmplcrocnted Etbicii ]ind Compliani'e PrtigmmK in U.S. C<»i7Ninillonft (2011) 
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Shiniku'dsfor Certijicatimi of Effective Ethics and Compliam c Programs 

Standards for certification (or the like) do shift corporate behavior. Even further, if the 
standards are based on criteria that are loiown to encourage good conduct, they will in turn 
prompt ethical corporate behavior. 

Take, for example, the Federal Sentencing Guidelines for Organizations (FSGO).^ 
Promulgated by Congress in 1991, the guidelines were put into effect by the U.S. Sentencing 
Commission to help federal judges impose fair and consistent sentences when corporations 
violated U.S. law. The guidelines identified seven elements for effective ethics and compliance 
programs, and created a “carrot and stick” regime for assessing corporate culpability and giving 
credit, including sharp reductions in penalties, when an effective compliance and ethics program 
was in place to “prevent and detect violations of law.” The FSGO also imposed severe penalties 
for companies that “tolerated, encouraged or condoned” improper behavior. 

In 2011 (the 20^^ anniversary of FSGO), the ERC empanelled an independent Advisory 
Group of distinguished former law enforcement officials, federal judges, prosecutors, academics, 
and compliance/ethics experts to examine the FSGO, its successes and failures, and to identify 
possible areas of improvement. The group found that from a judiciary and enforcement 
perspective, the FSGO were at best seldom utilized and inconsistently applied. But remarkably, 
the FSGO had achieved significant success from the standpoint of the ethics and compliance 
industry. In essence, the introduction of the FSGO encouraged vigorous efforts by many U.S. 
companies and other organizations to adopt comprehensive ethics and compliance programs. 

The Advisory Group concluded that the seven elements of an effective program, as outlined 
in the FSGO. had become the de facto framework for U.S. corporations and have also come to 
serve as a reference point for many U.S. regulatory and enforcement agencies.^ Even further, all 
of the research by the ERC that I have been discussing today is based on metrics that test the 
presence of an ethics and compliance program as defined in the FSGO. So not only do the 
FSGO provide a standard for companies to implement effective programs, we actually know that 
they work. 

The proposal raised in Fixing the False (laimsAct varies in some significant ways from the 
intent and application of the FSGO. It’s beyond my scope to address the legal and regulatory 
specifics of defining and certifying a “gold standard” for an ethics and compliance program, 
Nevertheless, from ERC’s perspective, an effort to review and certify ethics and compliance 
programs could have a tremendous influence on corporate priorities, provided: 

• The entity establishing the standards is trustworthy, transparent, and free from 
conflicts of interest; 


See '^^wwiiissc^o^;. 

^ Elliics Resource Center. (2012). The Federal Sentencing Guidelines for Organizations at Twenty Years: A Call to 
Action for More hffective Promotion and Recognition of Fffective Ethics and Compliance Programs. Arlington, 

VA: ERC. 
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• Standards are established with significant and ongoing input from ethics and 
compliance practitioners, industry leaders, and enforcement officials; 

• Criteria for a “gold standard” take into account differences in ethics and compliance 
program design because of organizational size, industry, and the context in which an 
organization operates; and 

• Standards are living and breathing; meaning that they evolve with new insights from 
research and innovation in program practices. 

Finally, and perhaps most importantly, it is imperative that any definition of an effective 
program include not only a focus on compliance, but also on ethics. Throughout my remarks 
today 1 have used the terms “culture” and “ethics”; this is for a specific reason. Companies that 
merely comply with the law aim for the minimum standard; they check the box when they’ve 
met expectations and they move on to other priorities. And that is the danger of a certification 
standard without the dimension of ethics. 

ERC’s research has shown that when employees perceive that their company leadership is 
genuinely committed to ethical conduct, misconduct is reduced by as much as 56 percent. In 
cultures where supervisors support employees for doing what is right, employee reporting of 
wrongdoing rises by more than a third (33 percent). While compliance standards and controls 
are essential, it is the commitment to ethics and culture that perpetuates right conduct in a 
company, and diminishes the need for enforcement through the False Claims Act. 

Conchision 

By comparison to many other professions, the field of ethics and compliance is relatively 
young. Yet so long as corporate scandals occur, it is good and right to periodically ask whether 
the efforts by Corporate America to monitor their own conduct make any difference. 

After more than two decades of research, I am pleased to report that there is good news. 
Companies that implement effective ethics and compliance programs, and also focus on 
establishing ethical cultures where standards are taken seriously, do prevent and detect 
fraudulent activity. Even further, they actually improve the conduct of their employees. And 
there is reason to expect that an effort to assess and certify effective corporate programs ~ if 
carefully and thoughtfully done - will improve corporate conduct even further. 


Thank you again for the opportunity to address you today. 1 welcome your questions. 
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Rnsfurch Kefutm by thv Hthws Hesnune C Wi/ir 

The following research reports in the Naiioiial Hnsiiiess Ethia Stirwy series were recently 
released by the ERC Our research is available to the public for free at www ethics.ore . 

• 20 1 1 and 20 1 3 Nalioiial Hushtess Ethics Siinvys 

• hmcte the Mind o f the WhislIehliMvr 

• Heiuliaiifiii: When WhisilcNnwets Hccnme Vtciims 

• (k'lmraiional Dijferencvs in Workplace Ethics 

• National Business Ethics Siirwy of Social Netwnrkers: New Risks aiul 
Op/jortiiiiities at Work 

• National Business Ethics Sumy ofEorliitie jtltl n Employees 

• National Business Ethics Surwv of the Construction Industry 
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Mr. Franks. Thank you, Ms. Harned. 

Mr. Ogden, we will get back to you. 

I now recognize our third witness, Mr. Clark. And if you would 
turn on your microphone, sir. 

TESTIMONY OF JOHN E. CLARK, OF COUNSEL, GOODE CASSEB 

JONES RIKLIN CHOATE & WATSON, TAXPAYERS AGAINST 

FRAUD 

Mr. Clark. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to express my views on this important law. It has enjoyed 
overwhelming bipartisan support for 28 years now. 

I come from a small firm of nine lawyers. Two of us represent 
whistleblowers. The other seven are busy with things like real es- 
tate transactions and municipal law and insurance defense litiga- 
tion. 

Representing whistleblowers is the most professionally satisfying 
thing I have done since I was the U.S. Attorney in Texas, inves- 
tigating and prosecuting corrupt public officials in an historically 
corrupt Texas county. We live in an era of ever-growing govern- 
ment and ever-proliferating programs that spend mind-boggling 
sums of taxpayer money. Big industry groups love big government 
programs because they have all that money to spend, and we have 
a resulting phenomenon that I call the Washington merry-go- 
round. Others call it crony capitalism. Bright, able people get on 
the merry-go-round and they enter government service, most as ad- 
ministrators or lawyers. They make policy, administer programs, 
deal with legal issues. They are regulators, and they learn how the 
government works from the inside. 

Later, the same government officials get off the merry-go-round 
and they are eagerly recruited by industry groups as counsel or as 
lobbyists, or both. They become part of a community that they used 
to regulate, and now the regulated industry group’s interests are 
their interests to protect. 

One of their goals is to undermine incentives for whistleblowers 
who take risks when exposing fraud. The goal of the former regu- 
lator, now an industry lobbyist, is to make it more difficult for the 
government to succeed in making False Claims Act cases against 
their clients’ interests. 

The Department of Justice does a lot with limited resources. 
They work hard to enforce the False Claims Act and recover Amer- 
ica’s stolen billions. One way the False Claims Act might be 
amended to help the Department of Justice, and it could be accom- 
plished without cost, is to embrace a provision that we now find in 
15 of the 29 state False Claims Acts. Under those 15 state False 
Claims Acts, the state can recover its attorney’s fees in a successful 
case. The United States should have the same right, but that is a 
right that is now lacking under the Federal False Claims Act. 
Those fees and a percentage of all False Claims Act recoveries 
should be specifically allocated to funding False Claims Act en- 
forcement. 

I suggest we should also add tax fraud enforcement to the False 
Claims Act. The IRS now has a whistleblower incentive program, 
but that program is not working. But again, the states provide a 
working model that the Federal Government might copy. New York 
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has added taxes to its False Claims Act, and it is already recov- 
ering millions of dollars. 

And one more thing. Just as no company should be too big to fail, 
no individual should be too important to incur personal con- 
sequences for fraud against the government. Personal consequences 
are a strong deterrent to fraud. 

Let me conclude by saying I am struck by the wisdom of Senator 
Grassley’s skepticism and caution about buying into a fanciful, un- 
tested, gold-plated, certified compliance program. The key to com- 
pliance is integrity. It is not just a matter of paperwork, as evi- 
denced by the multiple offenders under the False Claims Act. Jus- 
tice Oliver Wendell Holmes said it best for all of us, and in just 
11 words. When he wrote for the Court in U.S. v. Rock Island Cen- 
tral Railroad in 1920 he said, “Men must turn square corners when 
they deal with the government.” 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Clark follows:] 
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TESTIMONY OF JOHN E. CLARK 
BEFORE THE HOUSE JUDICIARY COMMITTEE 
SUBCOMMITTEE ON CONSTITUTION AND CIVIL JUSTICE 

July 30, 2014 

I respectfully submit tills testimony trom my perspective as an attorney 
representing whistleblowers in qui tarn actions luider the False Claims Act and its 
state counterparts for more than 20 years. My views on government and law 
enforcement are informed by my previous service in the public sector, as well as 
by my experience as counsel for whistleblowers. 1 have been a licensed attorney 
since 1961. 

From 1969 to 1977 I was in federal government service; first as a litigation 
attorney in the Justice Department’s Criminal Division, next as an Assistant U.S. 
Attorney in Texas, and finally as the U.S. Attorney for the Western District of 
Texas. In those capacities, I handled and oversaw a wide variety of civil and 
criminal litigation for the United States. I served as the U.S. Attorney for the 
Western District of Texas from 1975 to 1977. 

In 1981-1982 1 served as a Justice of the Texas Court of Appeals (Fourth 
District), the state’s counterpart to tlie federal circuit courts. 

While engaged in the private practice of law 1 have also served as an 
appointed board member or commissioner of the National Institute of Corrections 
(a Bureau of Prisons agency), the Texas Commission on Law Enforcement Officer 
Standards and Education, and the Texas Ethics Commission. 

Since 1992 my law practice has consisted almost exclusively of representing 
private parties who bring qui lam cases on behalf of the United States under the 
False Claims Act and on behalf of Texas and other states imder their similar 
Medicaid fraud statutes. Those parties are commonly referred to as 
“whistleblowers” or “relators.” 

In the course of my qui lam practice 1 have been a member of legal teams 
representing whistleblowers in cases that have resulted in recoveries totaling more 
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than tliree billion dollars ($3,000,000,000) for the United States and state Medicaid 
programs. The cases have involved both health care fraud and defense contracting 
fraud, the two primary areas of fraud agahist the government today. Many of the 
defendants have been publicly traded companies with familiar names, such as 
GlaxoSmitliKline, HealthSouth Corporation, SinithKline Beecham Clinical 
Laboratories, SAIC, Boeing, Baxter International, Abbott Labs, and Actavis. 

Those clients who, as employees, first reported the fraud to their employers, 
were all adversely effected in their employment, and the fraud continued. Even the 
octogenarian physical therapy patient tried first, without success, to get the 
corporate provider to refomi its conduct voluntarily. 

Currently, I am Of Counsel at Goode Casseb Jones Riklin Choate & Watson, 
a San Antonio, Texas law firm I participated in founding in 1991. 1 also serve on 
the Board of Directors of Taxpayers Against Fraud (TAF) and Taxpayers Against 
Fraud Education Fund (TAFEF), the non-profit public interest organizations 
dedicated to combating fraud against the United States through the promotion and 
use of the False Claims Act and its qui lam provisions. 

• If fraud were easy for government programs to detect and 
prevent, it wouldn’t be so successful. 

With depressing regularity, government agencies estimate how many tens or 
hundreds of millions - or even billions - of dollars their programs have lost to 
fraud in a particular reporting period. Not surprisingly, the largest programs, such 
as Medicare and Medicaid, report the largest losses due to “improper payments,” 
with the most recent estimate, for FY201 3, listed as almost $50 billion and $20 
billion respectively, and an estimated $ 1 25 billion a year lost across all government 
programs.' 

A government agency that knows its program is a prime target for fraud 
doubtless tries to sniff it out. The clumsy, the obvious, and the unlucky sometimes 
get caught; we see those successes from time to time in the six o’clock newscasts. 


’ ’ See: http://www.geo. Rov/asset5/670/6G2S^5. pdf and http:.//wvgvt*.ga o.g ov/3ssets/660/6S2386.pdf and 
http://ww\,v.gaQ-gov/new.!tGms/dll575t.pdf 
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complete with film of government law enforcement agents wheeling file cabinets 
out of storefront, fly-by-night health care businesses. But the more sophisticated 
fraudsters, knowing their government-program target is expected to be wary, look 
for unsuspected chinks in the regulatory and administrative armor and fashion 
clever schemes - some simple, some complex - to exploit them. The more carefully 
thought-out schemes often fly under the radar for years imless they’re exposed by 
someone outside of govermnent, with inside knowledge about the scheme. Also, 
some of the most costly schemes result from corporate cultures that nurture and 
rationalize practices that violate the False Claims Act, but exist because 
responsibility is spread among many and diluted beyond accountability. 

• Whistleblowers provide valuable aid to law enforcement by 
exposing frauds government agencies don’t know about. 

When the False Claims Act became law in 1 863, and again when it was 
revitalized in 1986, most of the fraud against the government was thought to be in 
the arena of defense contracting. But since the 1986 amendments became law, 
about 68% of False Claims Act recoveries have involved health care. Moreover, 
new fraud schemes against an ever-proliferating array of increasingly large federal 
programs have been uncovered by whistleblowers - huge government-insured 
mortgage schemes, construction contract schemes, oil royalty schemes, and frauds 
against veterans’ education, mortgage, and health care programs, to name only a 
few. 


By encouraging whistleblowers to step forward and expose fraud, tlie False 
Claims Act has increased the government’s awareness of new vulnerabilities in 
federal programs and assisted in recovering taxpayer funds and restoring integrity 
to the affected systems. But law enforcement is inherently reactive, while skilled 
fraud plamiers are inventive. Thus law enforcement must often play catch-up to 
learn about, and learn how to detect, new schemes. Wliistleblowers are invaluable 
to that effort. 


The False Claims Act enhances the government’s defenses against 
fraud without increasing the size or the cost of government. 
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Not only do whistleblowers expose fraud schemes otherwise unknown to the 
government, but tlirough their attorneys they take the necessary steps to initiate 
damage recovery actions on the government’s behalf- the time-intensive tasks of 
screening cases, interviewing witnesses, analyzing and organizing available 
evidence, evaluating legal merit, preparing and filing complaints - thereby 
augmenting the government’s resources without any cost to taxpayers. Moreover, 
after a recovery the whistleblower’s attorney fees are paid by the wrongdoer as 
costs of the legal action. 

• How and why the False Claims Act works. 

The False Claims Act is designed to incentivize integrity. A company or an 
organization that defrauds the United States is subject to treble damages and 
penalties for its perfidy. Those remedies are intended to recover the government’s 
losses, pay for whistleblower awards, and deter similar fraud by the same 
wrongdoer and by others. 

When a fraud scheme goes undetected - or is not responded to - by the 
administrators of an affected program, the role of the whistleblower is vital. The 
assistance of a non-goveniment source with knowledge of the facts - a 
whistleblower - is the key to discovering and excising a secret infection. To obtain 
that assistance, the statute provides an incentive for a whistleblower to come 
forward, in the fonn of a “relator’s share” of the total amount recovered. The net 
result is that the wrongdoer is exposed and punished, the government recoups its 
losses, and the whistleblower is rewarded for making that possible - all paid for, 
appropriately, by the wrongdoer. 

Whistleblowers and their attorneys are compensated only if their cases result 
in a recovery, and there are serious sanctions for bringing a frivolous case. As a 
result, cases filed by knowledgeable qui tarn attorneys tend to be carefully chosen 
and well developed, providing the government’s attorneys with a substantial 
foundation on which to build a successful case. Tf the Department of . Justice 
exercises its statutory option to intervene in the case and take the lead in 
prosecuting it, the whistleblower remains a party and she and her counsel continue 
in a supporting role and assist the government’s attorneys in the litigation. The 
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value of that assistance is a factor in the Department’s decision on the amount of 
the whistleblower’s award, which serves as a further incentive to aid the 
government effectively in enforcing its rights. 

For more than 25 years this idea - making fraud expensive for cheaters, and 
rewarding whistleblowers who expose them - has worked remarkably well. 

Since the statute was amended in 1986, False Claims Act cases have returned more 
than S45 billion to the U.S. Treasury and nearly $10 billion to the states. Over half 
of that total has been recovered in the last eight years, during which time the law 
has been strengthened and clarified by further amendments, and appreciation of its 
effectiveness has increased. In a growing nimiber of meritorious cases, the 
Department of Justice leaves it entirely up to the relator and its counsel team to 
pursue the action and recover the taxpayers’ funds from the fraudster. In these 
cases, the augmentation of scarce government resources contemplated by the FCA 
is most realized. 

Today nearly 80 percent of False Claims Act recoveries result from cases 
initiated by whistleblowers. 

An analysis by Taxpayers Against Fraud Education Fund of the return on 
federal investments in investigation and prosecution of health care fraud cases 
shows that the United States gets back more than $20 for every $1 invested in qui 
tarn cases. 

In addition to direct asset recovery, the False Claims Act also has a powerful 
deterrent value. National fraud schemes related to daig pricing, hospital upcoding, 
oil and gas fraud, laboratory bill padding and more, have been exposed and reigned 
in thanks to whistleblower-driven False Claims Act cases. 


The False Claims Act is so effective that 29 states and the District of 
Columbia have adopted similar statutes, and the SEC, the CFTC, and the IRS now 
have their own whistleblower programs with reward systems modeled on the Act. 
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Since Virginia adopted its Fraud Against Taxpayers Act in 2002, the 
Commonwealth’s Medicaid Fraud Control Unit has returned an average of $228 
million per year, or more than $3.1 million per Fraud Unit employee. 

From 2006 tlirough Fiscal Year 2012, Texas recovered more than $821 
million for state and federal taxpayers under its Medicaid Fraud Prevention Act - 
net of the awards paid to whistleblowers and the state’s attorney fees and costs. 
Under the state-federal cost sharing fomiula for Medicaid, more than $348 million 
of this amount was retained for the benefit of Texas taxpayers and over $473 
million was paid into the United States Treasury. It should be noted, also, that 
nearly half of these recoveries - more than $394 million - resulted from fraud 
cases in which Texas led the investigation and prosecution of the case under the 
Texas Medicaid Fraud statute - the Texas state version of the False Claims Act.^ 

• Whistleblowers are natural adversaries for crony capitalism and 
inaction by overgrown government bureaucracies. 

A qui tarn case luider the False Claims Act cannot be ignored by the 
government. The United States is not required to join the case, but the Department 
of Justice must exercise due diligence to detennine whether it is in the 
government’s interest to intervene in the case and conduct the litigation. In tliat 
process the affected agency will learn that it may have been cheated, perhaps by a 
contractor with which it has dealt extensively. Because agencies do not relish the 
embarrassment of revelations that they have been taken advantage of, or have been 
lax in guarding the public fisc, the availability of whistleblower actions serves as 
an added incentive for them to be vigilant against fraud. 

The GAO estimates that “improper payments” by federal programs total 
more than $125 billion a year, and that in Fee for Service Medicare the ratio of 
overpayments to imderpayments is 20: 1 in favor of companies, many of which 
systematically exploit government billing and payment protocols to price-gouge, 
pad bills, and sell defective or unnecessary goods and services.’ Fraud schemes 
can be facilitated by commercial kickbacks, or by too-trusting relationships, or by 

’ http://www.taf.Qrg/Duhiications/rep o rts/fightine-medicaki-frau d-texas 

^ htto://vvww.cms,gov/apps,/er report/preview er report.osp?from=cubiic&which=lonK&reportlD=15&tab=3#5B2 
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regulatory indifference, or by failure to comprehend the problem, or tlirough plans 
carefully calculated to deceive imwary regulators. But when government, for any 
reason, caimot - or will not - act to protect the taxpayers, detemiined 
whistleblowers and their private attorneys can still protect the public interest and 
aid the cause of law enforcement by seeking a remedy under the False Claims Act. 

A case in point is an extensive and complex course of qui lam litigation in 
which I was a member of a legal team combating a scheme by darg maiurfactoers 
nationwide to cause government health care programs to grossly over-reimburse 
phanriacies for dispensing their drugs. The initial case, asseding fraud by multiple 
manufactoers, was filed in Miami in 1995, and a similar federal case against 
additional defendants was filed in 2000 in Boston. The facts - and the tmly 
shocking over-reimbursements being paid by government health care programs 
because of the false prices reported by manufacturers and relied on by government 
agencies - were compelling. Top federal officials deferred to the Department of 
Justice, which delayed making a decision whether to intervene in the cases while 
continuing to investigate the massive fraud and reaching sehlements with a number 
of the defendant darg manufacturers. Without a decision by the Depaament of 
Justice, the cases remained under seal, and we could not pursue active litigation in 
them. Meanwhile, government health care programs began to address the problems 
exposed by the cases, but this was a long and complex process during which 
taxpayers continued to bear the burden. 

While the United States continued to pursue resolutions wliile the cases 
remained under seal, our team of private lawyers filed similar qiii tarn cases 
beginning in 1997 under similar state False Claims Acts against many of the same 
drug companies, alleging they were using the same false pricing scheme to defraud 
the individual state Medicaid programs. Litigation began in earnest in state courts 
in Austin, Texas, begiiming in 1999, when then Texas Attorney General Jolm 
Comyn intervened in our qui lam case filed under the Texas Medicaid Fraud 
Prevention Act. When all of the litigation, both state and federal, was over, more 
than S3 billion had been recovered for Texas, the United States, and other states; 
the drug price reporting protocol had been reformed by Congress; and state 
Medicaid programs. Medicare, and other government health care programs were 
able, at last, to get darg manufacturers’ truthful prices. 
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The United States finally did elect to intervene and conduct active litigation 
against tliree of the manufacturers named in the federal cases. It happened in 2006, 
1 1 years after the 1 995 case was filed, and after several federal settlements and 
many of the state court cases had already been concluded successfully. The cases 
actively pursued by the Department of Justice generated rouglily one-tliird of the 
total federal recoveries in the drug pricing cases, with the remainder coming from 
cases settled without active litigation or by tbe relator/counsel team proceeding 
after DOJ declined to intervene. 

• The False Claims Act has been a bipartisan success. 

The False Claims Act was forged during the Civil War at President 
Lincoln’s urging and was designed to combat price -gouging and the sale of 
defective munitions and supplies to the Union army. 

In 1943, the statute was almost completely gutted by the Attorney General, 
who in 1942 had created a “War Frauds Unit,” thinking DoJ could fight fraud 
against the government on its own from offices here in Washington, D.C. 

In 1986 Senator Charles Grassley (R-IA) and Congressman Howard Bennan 
(D-CA) realized the government was paying a high price for not having fraud- 
fighting assistance from private citizens. Hoping to remedy that situation, they 
autliored legislation to revitalize “Lincoln’s Law” with strong, new provisions to 
encourage whistleblowers to step forward and help once again. Their efforts 
received overwhelming bipartisan support in both Houses, and President Reagan 
signed the bill into law. 

Reagan-era False Claims Act reforms have been incredibly successful. False 
Claims Act returns have risen steadily for the last 20 years, and massive fraud 
schemes against many government programs have been exposed and ended. 


Nevertheless, government programs remain a target for fraud, 
and additional efforts are needed to combat it. 
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Government programs, with their enormous sums of money to be paid to 
contractors, providers and suppliers, will always attract those who are willing to 
take it by fraudulent means from bureaucratic systems ill equipped to discover that 
they are being cheated. Fraud will never be eradicated completely; but if the 
government is serious about combating fraud, more needs to be done. 

• The government’s litigation resources are inadequate. 

A lack of adequate litigation resources in the Department of .Justice’s Civil 
Division and in some United States Attorneys’ Offices is one of the reasons why 
the Department declines to intervene in some meritorious False Claims Act cases. 
That is also a reason why the Department’s decision whether to intervene typically 
is made only after several six-month extensions of the 60-day statutory “under 
seal” period that allows the government to conduct its due diligence analysis of the 
whistleblower’s claim discreetly and without interference. And it is a reason why 
major cases often take years to conclude, even after intervention. The Department 
often is under-resourced in comparison to the huge law firms typically arrayed 
against it in major cases More litigation attorneys for the Civil Division and the 
Affirmative Civil Enforcement (ACE) teams operating in key United States 
Attorneys’ Offices would enable the government to move cases toward resolution 
more quickly and arm it with more credibility for going to trial - a key factor 
properly affecting both the government’s, and a defendant’s, approach to 
settlement negotiations. 

Considering the demonstrably high rate of return on the govenmrent’s 
investment in the prosecution of health care fraud cases alone, and the need for 
additional resources to manage the sizeable inventory of FCA cases effectively, a 
portion of the government’s recoveries in False Claims Act cases should be 
directed specifically to increasing Justice’s litigation resources for FCA cases. That 
investment would quickly retimi substantial dividends, and it could be 
accomplished without additional cost. 


Congress should allow the United States to recover its attorney 
fees and expenses in a successful False Claims Act case. 



67 


Under the False Claims Acts of 15 states, including Texas, the state is 
entitled to recover its reasonable attorney fees from the wrongdoer when it prevails 
in a fraud case. That is eminently fair, given that the state’s damages include not 
only the money it lost, but also the value of its attorneys’ services in effecting a 
recovery. The federal False Claims Act should be amended to provide the same 
relief for the United States. 

Without the right to recover its attorney fees, the United States - unlike those 
15 states - is not fully compensated fortlie expense of enforcing the statute and the 
wrongdoer is not held fully responsible for the damage he caused. 

Consideration should be given to requiring attorney fees and/or a portion of 
all frrnds recovered by the United States in False Claims Act cases to be applied 
specifically to offset the expenses of the Department of Justice’s Civil Division in 
administering and enforcing the False Claims Act. The False Claims statutes of 
eight states and the District of Columbia make specific provisions for a portion of 
the funds recovered by the government to be used in aid of investigating and 
prosecuting fraud under the statute."' 

• The False Claims Act should be clarified to confirm that 
“damages” caused by fraud means “gross damages.” 

The False Claims Act should be amended to clarify that “damages” must be 
calculated as gross damages rather than net damages, consistent with the 
Department of Justice’s current practice; i.e., without deduction for compensatory 
value received by the government from any source. For example, defendants 
sometimes argue that a product they provided to the government was of some 
value, although it was not what they fraudulently represented it to be and received 
payment for, and that the govenmient’s damages are only the net difference 
between the two. A few courts have questioned the Department’s practice, and 
clearer legislative language is needed to ensure that the cost of defrauding the 
government is not reduced to the cost of doing business. 


httpi/Avww.taf.om/taf-ef-state-fca.pdf 
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• Tax fraud should be covered by the False Claims Act 

When the False Claims Act was revitalized in 1986 it was thought that tax 
fraud cases might be too complex to be dealt with under the law, so those claims 
were not included. In 2010 New York added tax fraud as an eligible claim under its 
False Claims Act, and since then several tax fraud cases liave been successful 
under the statute. Wliile the Internal Revenue Service has had its own 
whistleblower program since 2006, that program is sadly lacking in performance 
and results. Because it does not include a private right of action if the IRS does 
nothing, there is no pressure on the agency to resolve cases in order to avoid 
embarrassment. Civil tax fraud cases are not too complex for federal courts; they 
manage to deal with the complexities of criminal tax evasion cases without undue 
difficulty. Including tax fraud cases under the False Claims Act is a simple matter 
of striking the language in the statute that excludes those cases from its coverage. 

• Big fraud cases should result in personal consequences for the 
individuals responsible, just as they do in small cases. 

A “small” fraud against the government is not necessarily small in absolute 
lumibers. Because so many frauds against the government involve tens or himdreds 
of millions, or even billions, of dollars, frauds involving “only” a million, or a few 
million, are thought of as “small,” and the perpetrators are dealt with much more 
directly and much more severely than those who conceive, manage, conceal, or 
turn a blind supervisory eye to the big fraud schemes that make headlines in legal 
and financial journals. 

The perpetrators of small frauds typically are often confronted individually 
with the full panoply of the government’s remedies, including damages, penalties, 
seizure of business and personal assets, prison, and exclusion from doing business 
with the government in the future. 

But in cases where hundreds of millions of dollars, or more, have been taken 
by fraud, and even when such serious consequences as endangennent of patient 
safety and health have resulted, personal responsibility is rarely a consideration. 
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In the typical large fraud case, no one goes to prison, and no one loses their 
job. Bonuses tliat resulted from the fruits of the scheme are not clawed back and 
promotions are kept. 

But fraud schemes don’t invent or implement themselves. Just as some 
individual was responsible for the small fraud, some individual - or perhaps more 
than one - was responsible for the big one. It may be more difficult to determine 
who was responsible for the big fraud, but it is no less important. Indeed, it may 
be more important. 

The bottom line is that if fraud is to be deterred, there must be personal 
consequences. Penalties levied against publicly traded corporations may repay the 
government’s cash losses, but those penalties are sometimes inadequate to defer 
corporate misconduct. This fact is painfully proven by the growing number of 
large public corporations who are recidivists that repeatedly enter huge - 
sometimes multi-billion dollar - settlements to resolve False Claims Act violations. 

Occasionally a corporate wrongdoer will plead guilty to a criminal offense 
and pay a fine as part of a global resolution of the case, but typically this is an 
essentially meaningless gestiu'e the only purpose of which is to allow the 
government to say it got a criminal conviction. As a practical matter, however, a 
corporate criminal plea has very little consequence. And without consequence, 
there is no deterrent effect. 

It has been said that we live in an era in which many companies are “too big 
to fail.” 

At the same time it is veiy clear, from reading the newspaper alone, that we 
also seem to be living in an era in wliich some individuals are being treated as if 
they are “too important to go to Jail.” 

What can be done? How can we impose very real personal sanctions on 
those responsible for fraud against the government? 
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Fortunately, a sanctioning mechanism already exists. 

Federal agencies have authority under existing law to administratively 
exclnde, suspend or debar individuals and entities, for cause, from doing business 
with the agency. 

For example, the Office of Inspector General of the Department of Health 
and Hiunan Services can exclude individuals or companies “making false 
statements or misrepresentations of material facf’ or who engage in “fraud, 
kickbacks, and other proliibited activities” in connection with their business with 
the agency. Any company doing business with the agency that hires an excluded 
person in a management position is subject to civil monetary penalties, and “no 
payment will be provided for any item or service furnished, ordered, or prescribed 
by an excluded individual or entity.” 

The Department of Health and Human Services excludes about 4,000 people 
a year. The Department of Defense and the General Services Administration 
exclude, suspend, or debar a similar number of people and contractors amiually. 

Remarkably, however, individual and corporate exclusions are rarely levied 
in cases involving really big frauds. 

An orthodontist in Dallas may be excluded, go to prison, and forfeit all of 
his assets to pay a fine for defrauding Medicaid with false billings; but if a large 
medical appliance manufacturer engages in a nationwide kickback scheme to 
increase its sales, no individual consequence is imposed. 

No single sanction causes as much concern among individuals who plan and 
execute large-scale fraud schemes as the prospect of being exposed and held 
personally accountable. 


False Claims Act cases are not about accidents or mistakes. 
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Every successful False Claims Act case is either the failure of a company or 
organization to have a compliance program, or the failure of the program. Fraud is 
dishonest. Fraud is stealthy. 

Fraud is not negligence. 

Fraud is not an “honest mistake,” or a “misunderstanding of complex and 
confusing regulations.” 

Fraud that is actionable under the False Claims Act arises only from a 
legally culpable state of mind (“knowingly”), as defined by the Act. 

In a company or organization, fraud typically manifests itself in the planning 
and active participation of some — and the tolerance, or ignorance, of that fraud by 
others. 

Because frauds under the False Claims Act are organized, planned, and 
carried out by company insiders, they are often difficult for company outsiders to 
detect. 


That said, the same planning and organization needed to carry out a fraud 
often provides the evidence needed to show that a company was knowingly 
engaged in wrongdoing. 

For example, companies may track kickback programs to make sure they are 
working well and the company is not overpaying or over-gifting. 

Spread sheets may be created to detail to doctors and hospitals how they can 
benefit financially from wasting Medicare and Medicaid money. 

Internal emails may show how the company isolated, humiliated, and 
eventually terminated those who objected to selling the government substandard 
goods and services. 
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Price-gouging, double billing, and price manipulations tend to leave a paper 

trail. 


• Compliance programs do not ensure compliance. 

While companies and organizations may liave impressively written 
compliance programs in place, the reality is tliat the compliance officers in charge 
of these programs almost never have the power to change business practices that 
result in significant profits. 

Any competent attorney can write a compliance program that will allow the 
right boxes to be checked on government forms, but whether the compliance 
program achially accomplishes compliance with the law depends on whether it is 
actively administered to enforce an unyielding and thoroughly ingrained 
institutional culture of integrity. 

• Whistleblow'ers are not welcome in organizations that lack an 
institutional culture of integrity. 

Most big fraud schemes are carefully planned and orchestrated for-profit 
schemes. 

When employees in fraud-feasing companies raise their hands internally to 
question or challenge fraudulent practices, they are not applauded or rewarded. 
Instead, they are branded as troublemakers and reassigned to other duties and 
locations in order to limit their access to information and stored data. 

The role of compliance officers in these situations is often illuminating. 
Rather than standing shoulder-to-shoulder with the wliistleblower and in support of 
protecting taxpayer dollars, compliance officers are often part of the management 
team working on “papering over” the problems while working to terminate the 
“problem” employee. 
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• Education of employees about the False Claims Act should be a 
requirement of all federal contracts. 

Most corporate fraud schemes that succeed for a significant period of time 
within an organization do so because of three factors. 

First, the scheme itself, whether simple or complex, is not easy to detect, and 
only a few employees are likely to understand the frill scope of it. 

Second, those employees who do understand it are likely to be fearful that 
they will be fired, demoted, or otherwise pmiished if they question its propriety. 

Third, employees see no possible benefit to them or their family for speaking 
out, either internally or externally. 

The False Claims Act was designed to change the last part of this equation, 
and that part was given a turbo boost by the Deficit Reduction Act of 2005. 

In 2005, Congress made education of employees about the False Claims Act 
a condition of participation for companies that billed Medicare and Medicaid more 
than $5 million a year. 

That part of the law became effective January 2, 2007 and since then False 
Claims Act recoveries in the health care industry have doubled. This doubling of 
False Claims Act recoveries did not occur in any other sector of federal spending. 
This experience suggests that a similar requirement, to educate the employees of 
all federal contractors about the False Claims Act, would have a similarly 
beneficial effect in the continuing war on fraud. 

• Critics of the False Claims Act would turn back the clock by 
undermining its effectiveness. 

As awareness of the False Claims Act has increased steadily since Congress 
revitalized it with the 1986 amendments, so has the Act’s effectiveness in exposing 
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fraud against a broad spectrum of government programs and facilitating the 
recovery of billions in taxpayers’ lost dollars. 

It is ironic, but tme, that the growth of a well-funded lobby seeking to 
undennine the law’s incentives for whistleblowers is itself evidence that the law 
works, and that it works because of tlie whistleblower provisions of the law. 

To be clear, the corporate defense lawyers that appear before you today are 
not here because they seek to save the U.S. government money. 

The pharmaceutical companies and hospital associations that are represented 
here today did not call for smaller government when the Affordable Care Act was 
being debated. 

Military contractors have never led the charge for a smaller footprint on 
foreign soil when it comes to overseas military interventions. 

The banking industry did not rush to Capitol Hill to say they did not want 
Uncle Sam to relieve them of hundreds of billions of dollars in toxic assets. 

It is only in the arena of fraud-fighting that they evince a concern for 
America’s taxpayers. 

Their solution to the problem is patently absurd - to reduce the penalties for 
corporations that have FAILED compliance programs. 

Simply put, if government rewards companies for having failed compliance 
programs, it is sure to get more failed compliance programs, more fraud, and less 
fraud recovery. 


### 

Top False Claims Act Recoveries 

• Cases with an asterisk (^) are cases in which criminal penalties w'erealso assessed. 

• Cases with a diamond ( ♦ ) are state cases. 
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Mr. Franks. Thank you, Mr. Clark. 

And now we will recognize our fourth witness, Mr. Ogden. 

Sir, if you will make sure that microphone is on. 

TESTIMONY OF DAVID W. OGDEN, PARTNER, WILMERHALE, 
U.S. CHAMBER INSTITUTE FOR LEGAL REFORM 

Mr. Ogden. Thank you, Mr. Chairman. Thank you. Chairman 
Franks, Ranking Member Cohen, and Members of the Committee. 
I appreciate the opportunity to appear before the Subcommittee 
today to testify on this important issue. 

The False Claims Act has been a focus of both my government 
service and my private practice for over 15 years now, and so I 
know from direct experience in both places that its unique provi- 
sions play a catalytic role in unearthing evidence of fraud and in 
recovering monies lost to fraud. But there is no doubt, and we have 
heard some of them today from Dr. Prabhu, that there are costs, 
and harmful and counter-productive effects of the law as well. 

I believe in the False Claims Act. Indeed, as Assistant Attorney 
General, I personally defended the constitutionality of its critical 
qui tarn provisions before an en banc court of appeals; and as Dep- 
uty Attorney General, I helped implement and design the HEAT 
program which has effectively addressed hard-core fraud in the 
healthcare industry. But I also believe that we have a real oppor- 
tunity to enhance the Act’s effectiveness and fairness while using 
it more effectively to prevent fraud before it occurs, as you, Mr. 
Chairman, identified, as a goal, an important goal. 

I start with four basic points. First, the FCA helps uncover fraud 
against the United States and helps return ill-gotten gains to the 
Federal Government. Those functions should be preserved and en- 
hanced, and nobody is suggesting otherwise. 

Second, encouraging whistleblowers with valid concerns to come 
forward is critical to the Act, and that is a very good thing. Indeed, 
I believe the Act can do much more to encourage and protect legiti- 
mate internal whistleblowers by incentivizing companies to do 
more of that themselves. 

I heard and understand Senator Grassley’s concerns and, to be 
clear, we strongly support the function of whistleblowers and the 
role the FCA has played in incentivizing them to come forward. 

Third, however, at the present time, the Act is generating a 
stampede of weak and frivolous claims — we heard about a couple 
of them earlier — that unproductively burden the government, the 
courts, private businesses, and individuals alike. 

And fourth, the Act as construed by the courts often mandates 
punishments so far in excess of any real-world harm that defend- 
ants are often deprived of meaningful access to the courts to test 
the most aggressive theories of liability because settlement for 
many businesses in that situation is effectively the only option. Dr. 
Prabhu identified some of the ways in which that works where the 
potential penalties so far exceed the consequences at issue. 

I discuss in my written testimony the way these virtues and 
vices are caused by the FCA’s unique features that make it entirely 
different from other enforcement schemes and call for, I think, 
some intelligent adjustments. 
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As outlined in my testimony, I believe there is a sensible way for- 
ward, one that aligns government and business alike to prioritize 
preventing fraud before it diverts Federal dollars from their in- 
tended uses, truly making compliance the first line of defense. 

First and foremost, we should be encouraging and incentivizing 
all companies to implement and maintain state-of-the-art compli- 
ance programs, programs that promote the highest levels of cor- 
porate ethics and legal compliance, encourage and protect internal 
whistleblowers, and voluntarily report any violation promptly to 
government authorities. Dr. Harned has talked about how that 
works. 

Under reforms I helped develop for the U.S. Chamber of Com- 
merce and its Institute for Legal Reform, certain rules would apply 
differently to entities that have been independently certified as 
maintaining state-of-the-art compliance programs, including the 
strongest protections for whistleblowers consistent with standards 
approved by the government. These proposed reforms were the 
product of my years of work thinking about the Act and the good 
ideas of my co-authors. 

We put pen to paper after months of discussion and consider- 
ation, eventually producing the white paper “Fixing the False 
Claims Act.” Our compliance-based approach is not, with all due 
respect, pie in the sky. Dr. Harned’s research shows that state-of- 
the-art compliance systems work. They reduce fraud, they encour- 
age and protect whistleblowers, and they result in prompt self-dis- 
closure of violations to the government. 

So what we propose are incentives for companies and whistle- 
blowers to do these things. The proposed adjustments would by no 
means remove deterrence and jeopardy associated with civil False 
Claims Act liability. They would do nothing to change the criminal 
penalties for individual accountability that were talked about ear- 
lier. But they would create differences sufficient to incentivize the 
adoption of first-rate compliance programs by recognizing their sig- 
nificance in assessing any entity’s culpability and recidivism risk. 

These reforms are designed to incentivize individual employees 
to report wrongdoing internally and companies to act quickly to 
identify and halt wrongdoing and report it to the authorities. They 
are also designed to make the potential consequences more propor- 
tionate to the circumstances, including taking into account whether 
an entity has programs in place to prevent fraud. There is every 
reason to believe that the increased self-policing and voluntary dis- 
closure that these reforms would encourage will mean less fraud, 
less harm, and less need for lawsuits. 

There is more detail in my written statement, Mr. Chairman. I 
appreciate the time and welcome your questions. 

[The prepared statement of Mr. Ogden follows:] 
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Improving the False Claims Act 

Originally enacted during the Civil War, the False Claims Act (FCA) remains one of the 
government’s most important tools for combating fraud in government programs. With critical 
amendments in the 1980s, it is innovative and unique in many ways. As interpreted and 
currently employed, however, the FCA is also less effective than it could be at reducing fraud 
and too often a spur for specious litigation and coercive out-of-court settlements.' Its unique 
features can be improved to enhance its core mission while reducing its negative side-effects. 

Deterring genuine fraud in government programs is an absolutely critical public mission; 
recouping moneys lost to fraud is as well. I am proud to have contributed to those missions 
when I oversaw False Claims Act litigation for the Justice Department as head of the Civil 
Division in the Clinton Administration and again as Deputy Attorney General in the Obama 
Administration, Today, I am testifying on behalf of the U.S. Chamber Institute for Legal Reform 
(“ILR”). ILR is an affiliate of the U.S. Chamber of Commerce dedicated to making our nation’s 
overall legal system simpler, fairer, and faster for all participants. The U.S. Chamber of 
Commerce is the world’s largest business federation representing the interests of more than three 
million businesses and organizations of every size, sector, and region and dedicated to 
promoting, protecting, and defending America’s free enterprise system. I also wish to make 
clear that the views I am expressing today are my own and based on my experience. 


^ Mv Lesliiaony dmvvs un Ihc analysis and recommendations in tl.S. Chamber of Commerce, InsLiUilc for 
l,cgal Rcl'oTTn, “Kixing Ihc h'alsc Claims Acl: The Case for Compliancc-Kocuscd Reforms," a while paper I eo- 
aulhored with several eolleagues. The paper is HVHiJahle al 

htlpi/yvvwvv.nisliiuleroTlcmilreronn.eoTn/uDioads/si'ics/l/Fixiiia The FCA Panes Web .pdf . 
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Indeed, the FCA has long been a focus for me. As Assistant Attorney General I met with 
representatives of both the relators’ bar and the defense bar to try to get a better understanding of 
its operation and effects, and to try to ensure it was as effective and fair as possible. I personally 
defended the constitutionality of its qui lam provisions in oral argument before an en banc court 
of appeals.^ As Deputy Attorney General, T worked with colleagues at the Departments of 
Justice and Health and Human Services to create and implement the Healthcare Fraud Prevention 
and Enforcement Action Team program, or “HEAT,” which has targeted hardcore fraud using 
both criminal and civil enforcement tools. On the defense side, 1 have also defended and 
succeeded in obtaining dismissals of qui tarn actions brought by relators against my clients in the 
federal courts when the United States has chosen not to intervene, and have helped resolve 
federal investigations of other clients. So I have seen the Act in operation from different 
perspectives and 1 very much believe, based upon some experience, that False Claims Act 
investigations and litigation are critically important anti-fraud tools but also cause serious 
problems. 

Both proponents and detractors of the law would agree, I think, that it is unique and 
powerful. One of its great virtues is the incentive it creates for individuals with knowledge of 
fraud to come forward with that information. True whistleblowers do a great service, sometimes 
at significant personal risk. The statute encourages them to come forward and great good comes 
from that. 1 believe we can and must preserve this function. Similarly, the Act creates a 
powerful deterrent against defrauding the government, and any reform of the Act must retain that 
powerful deterrent effect. We can and must do that. But at the same time, we can and must 


* RiJey v. Si. Luke ’.s Rpi.scop^} flospilHl 252 F.3d 749 (5lh Cir. 2001 ) (cn banc) (noling inLcrvcnlion of 
United States to defend the eonstitutionality of the FCA). 
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reduce the perverse incentives for non-meritorious claims to clog our courts and burden the 
Department of Justice, replace the irrational penalty structure that in some cases coerces unjust 
settlements, and provide greater protections for true whistleblowers in the workplace. 

Understanding the FCA requires understanding its uniqueness, because the good and 
harm it does both stem from its several unique features. First, virtually nowhere else in the law 
today is a person who cannot claim personal injury pemiitted to file suit to remedy the injury to 
someone else — here, the United States. The requirement that one have been injured as a 
condition of filing suit — and leaving it to injured persons to vindicate their own rights — 
generally serves the important goal of regulating use of the courts and limiting it to real parties in 
interest, which obviously reduces the potential harms of duplicative or vexatious litigation. The 
FCA, through its qui tarn mechanism, jettisons that fundamental limitation, opening the courts to 
hundreds of suits by private citizens who have not been harmed by the conduct they complain of 
In most of those cases, the government declines to intervene, typically deeming them unworthy 
of government lawyers’ time. Fully ninety percent of the cases in which the government 
declines to intervene are dismissed or abandoned, reflecting the fact that a great many of these 
hundreds of new qui tarn suits each year are meritless. Yet these suits impose costs on the 
government, which must consider whether to intervene, and on private enterprise, which must 
address and defend them, and on our courts. 

Second, just as the qui tarn feature is virtually unique, other federal statutes generally do 
not create civil liability for mandatory penalties without regard to the size of the plaintiff s 
injury, the defendant’s wrongful benefit, or the wrongfulness of the conduct. But the FCA 
requires courts to impose not only three times the government’s injury but additional civil 
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monetary penalties of between $5,500 and SI 1,000 per false claim that can make the effective 
fine literally thousands of times greater than the harm or improper benefit and potentially many 
multiples of the federal dollars originally at stake, with the result that the punishment very 
frequently does not fit the offense. Courts have interpreted the penalty provision as requiring a 
separate penalty for each invoice submitted to the government, even if there was only one false 
statement in a more general contracting document, and regardless of the value of the individual 
invoices. Because each invoice or prescription can constitute a “claim” under this interpretation, 
the total penalty mandated by the FCA can easily reach hundreds of millions of dollars, even if 
the violation is technical and the government has sustained little actual harm.' 

To cite just two examples; 

• In Gosselin World Wide Moving v. United States exrel. Bunk,^ the Fourth Circuit 
approved a $24 million penalty against the defendant even though the relator did not 
even seek to prove any actual damages at trial. 

• In United States exrel. Smith v. Gilbert Realty Co ^ a case involving government 
housing, the mandatory penalties amounted to 178 times the damages proven. 

Of course, in addition, violations of the FCA carry the risk of debarment or exclusion from 
government programs, a consequence that would ruin many businesses or individuals. 

Other places in our law also do not impose such draconian penalties without the typical 
hallmarks of fraud, such as making a knowingly fiAse statement or omission. But at the urging of 

^ Hdward F. l.iinsdalc, UskI As DiivcLf^d? IIow Pmseaitors Are Exfinridirig Ihe Fslse Clsirns Ad In Police 
Ph^rwHceuiicM] Olf L^be! M^rkcling, 41 NHW HNCr. I,. RKV. 159, 177 (2006) (''While aeluiil damages eolleeLed bv 
the govemmenL might be relatively modest, the sheer volume orprcseriplions wrillen along with attendant 
reimbursement requests, which easily number in the tens of thousands, can quickly translate into hefty fines”). 

'' 741 F.3d 390 (4th Cir. 2013), petition for cert, filed (May 15, 2014). 

X40 b. Supp. 71, 74-75 (K.D. Mieh. 1993). 
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relators and the Justice Department, some courts have dramatically expanded the so-called 
“implied certification” theory of liability, whereby these enormous penalties are attached when a 
defendant has arguably violated a regulation and had little or no reason to know that non- 
compliance would be deemed to be a fraud. Under this theory, any violation of any fine-print 
regulatory requirement can provide a basis for treble damages and these enonnous penalties, 
even if compliance with the regulatory requirement was never stated in the contract or invoice to 
be material to the government’s willingness to pay. As one federal court of appeals has declared, 
the problem with this theory — aggressively pursued by the government in many cases — is that 
“the FCA is not an appropriate vehicle for policing technical compliance with administrative 
regulations. The FCA is a fraud prevention stamte.”^’ Regulatory violations have their own 
enforcement schemes, and the government should rely on those schemes to deal with such 
violations, rather than turning them into an enormous windfall having little to do with traditional 
notions of fraud. 

Finally, few if any laws, and no law with such draconian penalties, operate without any 
statute of limitations. But some courts have held that theFCA’s statute of limitations is stayed 
so long as the use of military force is authorized with respect to A1 Qaida or the Taliban, even if 
the claims have nothing to do with those military actions. As a result, according to some federal 
courts, FCA claims may be pursued however stale they are or however unavailable necessary 


^ United States ex rel Laniers V. City of Green Bay, 168F.3d 1013, 1019(7thCir. 1999) ("[VJiolations of 
[I'Jcdcral . . . regulations’' should not be Irealed as “fraud unless the violator knowingly lies to the government about 
them.”); .see also UrtHed States ex rel. Sleury v. Cardinal I leallh, fnc., 625 K.3d 262, 268 (5th Cir. Tex. 2()1()) 
(internal quotation marks omitted) (the FCA was not intended to be “a gaieral enforeemenl deviee for federal 
statutes, regulations, and eontraets.”); Uni/ed Slates ex rel. Hopper v. Anion. 91 F..3d 1261, 1 265 (9th Cir. 1 996). 
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evidence may have become, and the traditional safeguard of fairness represented by statutes of 
limitations is abandoned ’ 

Some of these unique features contribute to incentivizing whistleblowers and earning just 
compensation for the government. But all of them have also combined to create a uniquely 
litigious environment, in which many valuable but also a great many frivolous claims are filed. 
Serious frauds are addressed, of course. But it is also true that borderline regulatory violations 
are bootstrapped into enormous settlements and these settlements accomplish little, contribute to 
a perception of unfairness in our legal system, and unnecessarily raise the costs of products to 
consumers and the government alike. The coercive threat of outsize judgments and related risks 
such as debarment drive settlements of even these borderline claims, which deprives courts of 
the critical ability to check the power of the executive or to contribute to a sound development of 
the law. As one court explained, “[bjecause the risk of loss in a False Claim Act case carries 
potentially devastating penalties, however, unlike most litigation or even an administrative 
recoupment action,” defendants are discouraged from even attempting to defend themselves in 
court.* 

And it is also true that relators incentivized by the prospect of huge financial rewards file 
extraordinarily weak claims, which must be investigated and litigated (sometimes at length) 
before they are finally dismissed. “Qui tarn relators are . . . incentivized to file suit even if their 
case is weak and unlikely to succeed at trial. FCA suits frequently end in settlement because of 

’ United States cx rcL CaiXerv. Hallihui'tan,l\(iY.'iA 171. 180-81 (4tli Cir. 2013), errt. (.Tuly 1, 

2014) (applying Wartime Suspension of Limitations Act, 18 U.S.C. § 3287. to suspend the statute of limitations 
even on civil claims brought by private qui plaintiffs, apparently even as to claims that do not involve war- 
related fraud). 

^ Ohio ffosp. Ass'n v. Shululu, 978 K. Supp. 735, 740 n.6 (N.l). Ohio 1997), nlT'd in purl. revU] in pun., 201 
F. 3d 418 (6lh Cir. 1 999); see id. (litigating in court “is a risk the hospitals feel they cannot lake — even if they 
believe their ehanees orprevailing would be great”). 
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the heavy penalties and potential for disqualification from federally funded programs, such as 
Medicare and Medicaid.”^ The result is that companies “lack the benefit of precedent and 
reliable infonnation on which to base decisions about the legitimacy of the DOJ’s use of the 
False Claims Acf’ against them.’° 

For all of these reasons, I hope in my testimony today to suggest relatively modest 
changes that would preserve the False Claims Act’s virtues, correct the Act’s flaws, and improve 
its effectiveness at preventing fraud before it happens. These proposals have the goal of 
preserving the FCA’s incentives to come forward with evidence of fraud and preserving severe 
punishments for true fraud, while also promoting maximally effective corporate compliance, 
corporate protection and encouragement of internal whistleblowers, and corporate self-reporting. 
This should mean less fraud and less harm to the government. As Stuart F. Delery, my successor 
as head of the Justice Department’s Civil Division and a fine former colleague and friend, made 
clear not long ago: “[l]itigation to recover the costs of fraud is a far inferior option to preventing 
fraud in the first place.” Businesses, he urged, should adopt “forward-looking compliance 
measures” and “join with the [government] in establishing structures that help prevent fraud — 


^ Sharon Fincgan, The Falst; Claims Act and Corporate Criminal f.iability: Qni Tam Actions, Corporate 
Integrity Agreements and the Overlap of Criminal and Civil Law, 111 PexxSt. L. Rev. 625, 674 (2007). 

Vicki W. Girard, Punishing Phannaceutical Companies for Unlawful Promotion of Approved Dings: 
Why the False Claims Act Is the WrongPx, 12 J. HEALTHCARE L. & POL'Y 119, 153 (2009); see also Nicole 
Hubcrlcld, Phairna on the Hot .Seal, 40 .t HK.Ai;rH 1.. 241, 245 (2007) (“KRjm an industry perspective, one major 
disadvantage of settlements (as opposed to judgments) is that the precedential and informational funetion that ease 
law serves in a eoinmon law system is largely absent. . . . [KJaeh new investigation presents legal uneertainty for the 
company stibjeet to inquiry beeatise the bounds of the law remain unknown.”). 
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and the need for lawsuits to combat it — in the first instance.”’ ’ The FCA should encourage such 
measures. 

Presently, the Act focuses more on punishment and deterrence than compliance, but with 
modest adjustments, the Act could preserve its deterrent functions, while incentivizing strong 
and effective compliance. The government has recently recognized the emergence of a health 
care compliance industry.'^ And extensive study, including by the Ethics Resource Center, has 
identified the components of meaningful compliance and ethics programs, as well as ways to 
assess the effectiveness of programs as a whole.'” 

Although many companies have good programs, with appropriate guidance and strong 
incentives, there are opportunities to improve compliance within companies and across 
industries. The FCA should, and can, create incentives to adopt the hallmarks of a truly effective 
system: one that promotes a culture of compliance, encourages whistleblowing and protects 
whistleblowers, and promotes early correction and self-reporting of violations. And it can do so 
in a form that removes some of the most counterproductive elements of the current FCA. 


Stuart V. Dclciy, Acting Assistant Attomc}- General, U.S. Department of Justice, "Acting Assistant 
Attorney Creneral Stuart H. Delery Speaks at the American Bar Association's Ninth National Institute on the Civil 
False Claims Aet and Qui Tam HnloreemcnT’ (June 7, 2012), fivailuble af 
w\w.iustice.gov/iso/opa/civiL''speeches-^20t2/civ-s-peech-12060^i.htnil . 

Inspector General Office Health and Human Ser\Tces Department, Request for Information and 
Recommendations: Non-Binding Criteria for Implementing Permissive Exclusion Authority imder Section 
1 128(b)(7) of the Social Seciuity Act, available at 

httpi/ywv^iv.reEiiiations.gov/WklociimentDetail.DM II ISIG_FRDOC_000 1 -0397 (requesting comment regarding, 
among other things, whether guidelines for permissive exclusion should consider a defendant 's existing compliance 
program). 

'' See, e.g., F'iRC's National Business Ethics Surveys, ava/fah/t* a/ hllp;//w\vvv. clhics.org/. 
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To accomplish this, ILR has proposed, and I suggest you consider here, a few 
adjustments to the FCA and its enforcement — each predicated on a company’s adoption and 
maintenance of a gold standard, certified, compliance program: 

• Ensure that for companies with certified compliance programs, a factor in considering 
damages would be the relative culpability of the company; 

• Encourage companies with certified compliance programs to report misconduct to the 
government to reduce exposure to inefficient qui tarn actions; 

• Incentivize whistleblowers to report internally through certified compliance programs 
before filing a qui tarn action, allowing companies to respond quickly and 
comprehensively; and 

• Preserve the prophylactic remedies of debarment and exclusion for companies likely to 
pose continuing harm to government programs — those without certified compliance 
programs or individuals with personal involvement in fraud — but appropriately limit their 
use against companies that do have certified compliance programs. 

Let me briefly describe each incentive and the problem it is designed to address. 

Adding Fairness to Damages : Currently, a company that violates the FCA is liable for 
three times the amount of damages the government sustained. This is so regardless of whether 
the company deliberately intended to defraud the government or was later found to have been 
reckless, or whether the company had programs in place designed to prevent fraud. 

For companies with certified compliance programs, the FCA should instead differentiate 
among (1) companies that are truly bad actors and have intentionally defrauded the government, 
which would still face treble damages; (2) companies whose employees have engaged in 

misconduct that does not rise to the level of intentional fraud, which would be liable for double 

10 



damages; and (3) companies that promptly disclose any wrongdoing to the government, which 
would face 1.5 times actual damages. For companies who adopt state-of-the-art compliance, this 
approach would maintain the deterrent and punitive aspects of the FCA, while also creating 
industry wide incentives for investment in meaningful compliance programs and prompt self- 
disclosure. 

Incentivizing Self-Reportina : Under the current FCA, a qui tarn plaintiff who files suit 
after the defendant has already disclosed the same conduct to an agency inspector general is 
nevertheless entitled to proceed with the suit and receive a full bounty. This possibility exists 
even though the disclosure has been made to the government authority responsible for 
investigating fraud and even though the party making the disclosure is typically required to 
cooperate fully in the investigation. When a corporation has made a disclosure of fraud to an 
agency inspector general or other investigative office, the FCA should clearly foreclose later qui 
tarn actions based on the same allegations of fraud. Making this amendment available only to 
companies with certified compliance programs would provide a further strong incentive to 
companies to develop and maintain programs that encourage discovery and disclosure of 
wrongdoing. 

At the same time, this “self-disclosure bar” would leave open critical avenues for 
whistleblowers to file qui tarn lawsuits. First, the self-disclosure provision advocated here would 
not foreclose actions filed by whistleblowers that provide the government with information about 
fraud before a corporation makes a self-disclosure. Second, the proposed self-disclosure bar 


This approach would also bring the FCA into alignment with the graduated damages stmctures of many 
other penal regimes — including Inlemal Revenue Serviee pemallies for fraudulent and negligent errors on tax 
rctums; U.S. Customs and Border Proteelion enforeememl of import etmlrols under the Tariff Aet of 1930; and the 
Model Penal Code — in imposing its harshest punishment for the most reprehensible conduct, namely actions 
undertaken with specific intent to defraud. 
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would not foreclose qiii tarn actions when the corporation had made a disclosure to any 
government employee other than an inspector general or other investigative office. This would 
address any concern that companies could make sham disclosures of information to a non- 
investigative government official or office that is unlikely to act on the information or vindicate 
the government’s interests. Third, the proposed self-disclosure bar would not interfere with an 
employee-relator’s ability to file a qui tain action even after a company’s self-reporting to the 
government, so long as the employee reported internally first and waited at least 1 80 days before 
going to court. Fourth, the bar would not apply in situations in which a relator comes forward 
with valuable /lewinformation related to a company’s activities after the company has disclosed 
its violation to the government. 

Finally, this change would have no impact with respect to companies lacking certified 
compliance programs. 

Incentivizinn Internal Renortinu. Optimal Whistleblower Protection : The FCA currently 
provides no incentive for employees to report concerns about potential fraud to their employers. 
To the contrary, the Act contains a structural disincentive to internal reporting in the form of the 
“first-to-file” provision, which specifies that only the first relator who files suit is eligible for a 
bounty. This provision — which is necessary to prevent multiplicitous litigation — also creates a 
“race to the courthouse,” with the problematic effect that a potential relator has no incentive to 
take the extra step of reporting internally first since doing so might reveal information to other 
employees, one of whom might beat the initial discoverer of the problem to court. The FCA thus 
encourages employees to “circumvent internal reporting channels altogether.” 

Michael It. Crrccnbcrg, RANI) Corp., For Whom the Whistle Wows: AtlvHTiring Coipoiole Complionee 
end hilegnly FIforis in ihe Fro of Dodd Fronk 1 8 (201 1 ) ovoilahle ol 
http:/A\^\w.rand.org/pubs/conf_i:iroceedings/Cl‘'290.htn'il. 
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Moreover, the current approach misses a valuable opportunity to incentivize companies 
across all industries to develop and maintain certified compliance programs that encourage 
internal reporting and provide meaningful protections to whistleblowers. Tn addition, the FCA’s 
disincentives for prompt internal reporting are out of sync with modern statutory and regulatory 
mechanisms that encourage internal reporting and more robust corporate compliance programs. 
To be sure, dispensing with internal reporting may certainly be justifiable where an employee 
reasonably fears retaliation for making an internal report. But where a certified compliance 
program is in place with substantial protections for w'histleblowers, a prerequisite for this 
proposal, that rationale falls away. 

So to align the FCA with modem approaches, and to maximize the FCA as a means of 
prevention through effective compliance, the Act could be modified as follows: If an employee 
of a company with a certified compliance program (or any other individual with a contractual or 
legal obligation to make reports to such a company) fails to report the alleged misconduct 
internally at least 1 80 days before filing a giii taw suit, that court would be required to dismiss 
the action. The 180-day window would afford the employer sufficient time to investigate the 
allegations and make a determination whether to self-disclose a violation to the government 
and/or take corrective action. 

In order to ensure that a person who uses the internal reporting mechanism is not 
disadvantaged, a person who reports internally and triggers a prompt disclosure by the company 
to the government should still be eligible for up to 10 percent of any government recovery that 
results from the company’s disclosure, by following administrative procedure to be established 
by the U.S. Department of Justice. If the w'histleblower reports internally, but the company does 
not promptly self-disclose and the whistleblower proceeds with a qui tarn action, then the 
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whistleblower will be deemed to have filed an action for purposes of the FCA’s “first-to-file” bar 
dating back to the time of the internal report. This change would ensure that an employee’s 
internal reporting would not disadvantage the employee in the “race to the courthouse.” 

Focusint; Exclusion and Debarment : The government has the enormous authority to 
exclude or debar companies from government reimbursement or contracting. For companies in 
the healthcare space, for example, exclusion may effectively be a death penalty given the 
enonnous market share of federal healthcare programs. For many government contractors, a 
prohibition on contracting with the federal government is similarly threatening. With the threat 
of exclusion and debarment, the government has generated huge settlements from health care, 
pharmaceutical, and government contractors. But it is appropriate to question whether the 
current system is fair or effective. As the government has acknowledged, debarment may not 
“deter or punish wrongdoing,” and in the case of mandatory debarment, may be actively 
counterproductive because it likely “decrease[s] incentives for companies to make voluntary 
disclosures, remediate problems, and improve . . . compliance systems.”'^ 

Exclusion and debarment may be necessary as preventative measures with respect to 
companies that pose continuing risks to federal programs, or pose a particularly high risk of 
recidivism. That rationale no longer holds, however, when a company diminishes these risks 
through the implementation of a certified compliance program. Exclusion and debarment should 
be limited to companies that have failed to institute certified compliance programs. 


Hxamining Hnlorccmcnl of the Korcign Corrupt Practices Act; Hearing Before the Subeomm. on Crime 
and Drugs of the S. Comm, on the Judieiarj', 1 1 1th Cong. 25 (2010) (written responses of Assoc. Deiiulv Atl'y (fen. 
(freg Andres, Criminal Div., U.S. Depri of Jastice, to Sen. Coons' questions for the record). 
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Two final reforms that would make the False Claims Act more fair and more effective in 
its application to all companies would focus the severe penalties in the FCA on real fraud — 
where entities and individuals knowingly make false statements or omissions of clearly material 
facts — by clarifying that the FCA should not be extended to regulatory or contract violations not 
stated in advance to be material to the government’s willingness to pay; and would eliminate the 
irrational windfalls driven by civil monetary penalties in cases where multiple damages are also 
recovered. 

As noted above, the False Claims Act has been interpreted very broadly to impose 
liability not only when a claim is false on its face but also when the claimant has “impliedly 
certified” compliance with regulatory requirements and failed to comply with these 
requirements. To ensure that the statute remains focused on true fraud on the government, the 
FCA should include a new definition of “false or fraudulent claim” that would impose FCA 
liability only when a claim is “materially false or fraudulent on its face,” or when a claim is 
presented or made “when the claimant has knowingly violated a requirement that is expressly 
stated by contract, regulation, or statute to be a condition of payment of the claim.” This 
approach would reserve FCA liability for true frauds on the government and not apply them to 
contractual, regulatory or statutory violations that do not rise to that level. Such violations of 
course would be punishable under existing administrative or judicial regimes that establish 
proportional and appropriate penalties for such violations. 

And finally, civil monetary penalties should be available only where the government has 
sustained no damage, and thus where multiple damages are not also imposed. And in any event, 
where the government has not been harmed the civil monetary penalties should never exceed the 
size of the benefit wrongfully obtained by the defendant from the government. 
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I end this testimony where I began — I have iong supported the Faise Ciaims Act and 
congratulate those who framed and improved it over the years. Even more, I admire the 
dedication and courage of true whistleblowers. I believe that we can preserve the best of the 
FCA and many of its unique aspects, whiie also increasing dramatically its power to encourage 
companies to adopt and maintain certified compliance programs and making it more fair. 
Recouping moneys lost to fraud after the fact is of course critically important. But preventing 
fraud from happening in the first place should be a far more central feature of federal policy than 
it has been to this point. 

1 appreciate the opportunity to testify on this important subject and look forward to your 
questions. 
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Mr. Franks. Well, I thank all the witnesses. 

We are told that they may call votes any moment, and that will 
give us a short period of time to respond. But if we proceed with 
questions quickly, we might actually get past this and not have to 
hold all of you over here. If we can do that, we will. 

So, Dr. Harned, I will begin with you. It seems sort of counter- 
intuitive that we should attempt to rely on the perpetrators of 
False Claims Act violations to self-report when they violate the Act. 
Can you explain to me how it would he reasonable to expect busi- 
nesses to detect and report their own violations of the FCA to the 
Federal Government? 

Ms. Harned. Thank you, Mr. Chairman. One of the things that 
we have seen in our research as we have looked at different kinds 
of organizations and what motivates them to implement ethics and 
compliance programs, it is the case that the majority of companies 
want to implement very good programs because it is a preventive 
measure for themselves. The majority of companies that have good 
programs and strong cultures in place have leaders that are very 
committed to ethical conduct. They want to avoid overstepping the 
law, and that is why those programs are very effective. 

So it is not so much a case of the perpetrators monitoring them- 
selves so much as it is the case that most companies that are im- 
plementing these good programs are doing it for all the right rea- 
sons. 

Mr. Franks. Mr. Clark, I might ask you, do you think that the 
efforts that have been discussed related to trying to get self-compli- 
ance by these companies could bring harm to the existing protocol? 

Mr. Clark. Mr. Chairman, compliance programs are fine. I cer- 
tainly have no quarrel with compliance programs. But we have 
seen that quite a number of entities that have resolved False 
Claims Act cases, which means that they entered into a corporate 
integrity agreement, and that required a strong compliance pro- 
gram, went right back to the same bowl and were lapping at it 
again. I think compliance programs certainly can help, but if a 
company plastered Justice Holmes’ admonition over their entrance 
as their motto and lived up to it, that would help. 

Integrity is the key, and law enforcement, which is my back- 
ground, is what enforces that. 

Mr. Franks. Mr. Ogden, you had suggested that there was clear 
evidence that these compliance programs could work, and I know 
that you have authored some programs in that vein. Can you tell 
us what would be the top anecdotal or clear evidence that you 
would report that would indicate that these programs do work and 
don’t harm the private whistleblower enforcement? 

Mr. Ogden. Absolutely, Mr. Chairman. I think Dr. Harned’s 
work for the Ethics Resource Center is extremely strong support 
for the proposition that these programs work. As she says, no pro- 
gram can entirely eliminate wrongdoing in any institution. The key 
is to have measures in place — and as Dr. Harned says, we know 
what these measures are that are working well — have measures in 
place at a company that make clear that Justice Holmes’ admoni- 
tion is the rule of the day there, that empower employees to come 
forward, encourage them to, make clear to them they are going to 
be protected, make clear that when they report wrongdoing it will 
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be taken seriously, investigated and, where valid, reported, and 
that there is prompt reporting. 

We know these systems work, and where they are in place 

Mr. Franks. You say we know these systems work. What evi- 
dence would you cite, just briefly? 

Mr. Ogden. I would rely first on the evidence that Dr. Harned 
has put forward, the research of the Ethics Resource Council. 

Mr. Franks. All right. 

Well, listen, I am going to yield to the Ranking Member of the 
Committee for 5 minutes. We might actually beat the vote here. 

Mr. Cohen. Thank you, Mr. Chair. I apologize for coming in a 
little late. Sorry I missed Senator Grassley. I have read his testi- 
mony, and it was certainly compelling, and I commend him for the 
work he has done on this issue. 

The False Claims Act has been responsible since 1987 for bring- 
ing in $39 billion in recoveries from corporations that cheated the 
American taxpayer, according to the Justice Department, and $27 
billion came from qui tarn plaintiffs. So it seems like a lot of money 
we are talking about, and if we are talking about concern for the 
budget deficit, we would be giving up a lot of money that is in- 
volved, and money is an effective way of seeing that people do com- 
ply with the law, and Senator Grassley is to be commended for his 
work in bringing this to the fore. 

I would like to ask Mr. Clark — and I appreciate your testimony. 
Mr. Ogden suggests that his reforms are sufficient to correct the 
injustices that he sees and yet keep the program strong. Do you be- 
lieve if we adopt the amendments that have been proposed here 
and that Mr. Ogden endorses, and I presume Dr. Harned does as 
well, that the qui tarn law and the False Claims Act will remain 
as strong a deterrent to government fraud? 

Mr. Clark. Sir, I do not think so. I think it would have two ef- 
fects, or maybe one effect and one non-effect. I am skeptical about 
the degree of help that some kind of reliance on a compliance pro- 
gram would bring. But I am also cognizant that whistleblowers and 
the counsel who represent them have to make tremendous invest- 
ments of time. The whistleblower has to take a big risk to come for- 
ward, a big risk of retaliation, and some of these proposals would 
increase the whistleblower’s risk and diminish the whistleblower’s 
incentive to go forward. 

These cases can take — I spend months and months and months 
sometimes after I interview a client deciding whether the client is 
a reliable and trustworthy and straightforward person, inves- 
tigating for myself as best I can to find out what the facts are. I 
invest — any qui tarn lawyer does — months of time often, and lots 
of money to investigate these cases. To diminish the incentives, 
which some of these things would do, I think would be a step back- 
ward. 

Mr. Cohen. I missed most of the testimony of the doctor, even 
though I read some of it, and I just wonder, Mr. Clark, if there 
were oversteps or improprieties by the attorneys in an action 
against an individual, as I guess the doctor suggests there might 
have been in his case, does not Rule 11 bring an adequate and ap- 
propriate sanction against an attorney for pursuing a claim that is 
not appropriate? 
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Mr. Clark. There are several rules and several entities that hold 
sanctions for things like that. A lawyer who files a frivolous case 
first of all is going to be in trouble with the judge in whose court 
the case was filed. Federal judges have no patience with frivolous 
lawsuits. 

The statute allows the defendant, like the doctor, to recover his 
attorney’s fees, and Rule 11 applies, and the attorney would also 
be in trouble with his bar association. He might lose his license 
over something like that. 

Mr. Cohen. Thank you, sir. 

Dr. Harned, your group is — what is the name of your group? The 
Ethics 

Ms. Harned. The Ethics Resource Center. 

Mr. Cohen. Who are the major funders of the Ethics Resource 
Center? 

Ms. Harned. About 95 percent of our funding comes from the 
private sector, not for lack of trying to see if we can get public sup- 
port for our work. The companies that invest in us, they tend to 
do it for one of three reasons. They ask for our help in assessing 
their ethics and compliance programs, or they are a part of a fel- 
lows program that we have for chief ethics and compliance officers, 
along with academics and government officials, and then a portion 
of our funding comes from research to do the work that we do 
through the National Business Ethics Survey and other studies. 

Mr. Cohen. And you are an attorney, or are you not? 

Ms. Harned. No, I am not. 

Mr. Cohen. You are not. I see. 

Mr. Ogden, you are, I know, and you have a distinguished career. 
Have you ever brought any actions on behalf of whistleblowers? 

Mr. Ogden. I have not brought actions as a private lawyer on be- 
half of whistleblowers. Congressman Cohen. I have brought any 
number of actions as a public official, intervening in actions 
brought by whistleblowers on behalf of the United States in pur- 
suing their claims. And as I mentioned, as Assistant Attorney Gen- 
eral I defended the constitutionality of the Act that gives whistle- 
blowers the right to bring these claims. 

Mr. Cohen. Senator Grassley said that your proposal for gold 
standard compliance certification program was “pie in the sky ideas 
with no specifics,” and that it is a “pipedream” to suggest such a 
program would magically increase the amount of taxpayer dollars 
the government recovers. The Senator also said that his staff was 
told by the Chamber regarding the proposal for compliance certifi- 
cation program that “we had to come up with something, so we just 
put it in.” 

How do you respond to Senator Grassley on those assertions? 

Mr. Ogden. Thank you. Congressman. I have the highest respect 
for Senator Grassley and what he has done with this statute. What 
we are trying to do is build on that statute. With respect to the “pie 
in the sky idea,” as I said, effective compliance programs that pro- 
tect and encourage internal whistleblowers, companies that have 
fine ethics cultures and report violations to the government, that 
is not pie in the sky, as the work that Dr. Harned and her group 
has done shows. 
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The fact is good companies do try very hard to comply with the 
law, and we can encourage them. We can set standards. We can en- 
courage more companies to perform that way. 

As far as Senator Grassley’s report of his staffs comment, I 
wasn’t present for the meeting that was had with his staff, but I 
can tell you we didn’t just put this forward and just come up with 
something. I have spent a lot of time on this statute. I have a great 
belief in it. I believe in whistleblowers. I believe in the incentives 
of the Act. But I think it does a lot of harm, and it does harm in 
the ways we have described. 

Dr. Prabhu is not the only one. The Act can be improved, and 
we are suggesting some very structured ways. They are not going 
to interfere with the Act’s effectiveness, but they are going to ame- 
liorate some of these effects. 

Mr. Cohen. I want to thank you and everybody else. This is an 
outstanding panel. 

I would like to ask for unanimous consent to allow my opening, 
which has become my midterm, statement to be put in the record. 

Mr. Franks. Without objection. 

[The prepared statement of Mr. Cohen follows:] 
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Statement of the Honorable Steve Cohen for the Hearing on “Oversight of the False Claims 
AcC^ Before the Subcommittee on the Constitution and Civil Justice 

Wednesday, Julj' 30, 2014 at 1 :00 p.m. 

2237 Rayburn House Office Building 

The False Claims Act is one orihemosl potent weapons in the fight against fraud and is a 
vital means of protecting taxpayer dollars. 

From fiscal years 1987 through 2013, the False Claims Act has been responsible for $39 
billion in recoveries from corporations that cheated the American taxpayer, according to the 
Justice Department. 

Of that number, more than $27 billion resulted from litigation initialed by qid tarn 
plaintiffs, many of whom are employees of corporate wrongdoers who are in the best position to 
know of fraudulent activity and to bring it to light. 

Since 2009 alone, matters pursued under the False Claims Act have resulted in recoveries 
of more than $20.3 billion for taxpayers, with more than $ 16 billion resulting from qui tarn 
complaints 

The fact that al most 70 percent of recoveries since 1 987, and more than 78 percent since 
2009, stemmed from qiii tarn suits highlights the central role that qui tani plaintiffs play in the 
False Claims Act’s enforcement regime and in the fight against fraud. 

We need only look at the state of the False Claims Act prior to 1986 to get a sense of how 
weak qui r^m-related provisions can undermine the False Claims Act’s purpose. 

Prior to 1986, the Act had been interpreted and applied in such a way that all the 
disincentives that potential whistleblowers faced in coming forw^'ard vastly outweighed w^hatever 
minimal incentives they may have had to pursue litigation on behalf of the government and bring 
fraud to light. 

As a result, the number of False Claims Act qui tarn suits declined dramatically and fraud 
against the government ran rampant. 
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The 1986 amendments to the Act, spearheaded by Senator Charles Grassley and our 
former colleague. Representative Howard Berman, dramatically strengthened incentives for the 
pursuit of qtii tarn actions and greatly enhanced the False Claims Act’s effectiveness. 

It is perhaps no surprise, then, that those who are the target of fraud allegations are now 
seeking to undermine the False Claims Act, and, in particular, its qui tarn and penalty provisions. 

The U.S. Chamber of Commerce has put forth a set of recommended changes to the False 
Claims Act regime that can only be characterized as solutions in search of a problem, unless one 
defines the “problem” as an effective False Claims Act regime. 

For instance, the Chamber proposes to limit the share of damages that qui tarn plaintiffs 
arc able to recover in False Claims Act cases, weakening a major incentive for whistleblowers to 
come forward. 

Further weakening the incentives for whistleblowers are the Chamber's proposals to bar 
qui tarn actions under several circumstances. For example, the Chamber suggests barring such 
suits by an employee of a corporate wrongdoer if the employee did not report the fraud internally 
to his or her employer within 180 days prior to filing suit. 

This proposal almost invites a corporate wrongdoer to intimidate or retaliate against tlic 
potential whistleblower employee and gives the company the opportunity to further hide the 
fraud. 


Another example of how the Chamber’s proposals weaken the Act is its proposal to bar 
qui tarn actions if a corporate wrongdoer has disclosed its own fraud to a government agency 
inspector general or other investigative office. 

For one thing, companies should be already be reporting any fraud that it discovers within 
its operations without any additional incentives. 

Additionally, this proposal appears only to reward the corporate wrongdoer by lessening 
the legal consequences that it could face for its fraudulent activity. 
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The Chamber would also reduce the availability of treble damages based on so-called 
'‘gold standard” certifications of a company’s compliance program done by third parties, in a 
process where it would be in the interests of the certifying entity - itself a profit-making business 
- to give the necessary certification, with no way of verifying the accuracy of the certification. 

Finally, the Chamber would also make it substantially harder for any plaintiff, whether a 
qui tarn relator or the government, to prevail in a False Claims Act case by amending the Act to 
impose the very high “clear and convincing” standard of proof to demonstrate any violation of 
the Act, rather than the current “preponderance of the evidence” standard. 

In short, while nothing is perfect, the False Claims Act by and large works, and we should 
be wary of attempts to undermine it. 


3 
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Mr. Cohen. Thank you. 

Mr. Franks. Mr. DeSantis? 

Mr. DeSantis. Thank you, Mr. Chairman. 

Dr. Prabhu, what happened to your patients when you had these 
False Claims Act filed against you? 

Dr. Prabhu. Well, my patients were very sick. They had a lung 
transplant and a lung volume reduction surgery, after which they 
would come back to our office for specialized, structured rehab pro- 
gram. After I was forced to shut down, I had to send my patients 
to outside facilities which are just not as good. As a matter of fact, 
two of my patients died. I also had to stop going to a clinic we had 
in the Town of Parum, which was very under-staffed and they 
needed us to help them out. 

Mr. DeSantis. Now, are you against — are you just against — you 
are not against whistleblowers generally. You just think that this 
statute can lead to bad consequences for innocent people. Is that 
your correct position? 

Dr. Prabhu. I am not — I am basically here to tell you my story 
and what happened to me. 

Mr. DeSantis. Right. 

Dr. Prabhu. Just based on my experience, if those three people, 
my employees, came to me and told me what problems they de- 
tected, I would have addressed it right away and the government 
wouldn’t have lost so many millions of dollars, and I wouldn’t have 
lost millions of dollars. 

Mr. DeSantis. Now, do you — what were your litigation costs in 
dealing with these two claims? 

Dr. Prabhu. Six million dollars. 

Mr. DeSantis. Okay. And were you able to recover any of those 
costs? 

Dr. Prabhu. Well, the second case was so unjustified. So we were 
able to file a motion to recover attorney costs, but the judge only 
gave us $500,000 out of $6 million I spent. 

Mr. DeSantis. So you got a judgment for $500,000. Have you ac- 
tually been able to collect that money? 

Dr. Prabhu. Yes. The government paid us a check. 

Mr. DeSantis. Okay, so they have given it to you? 

Dr. Prabhu. Yes. 

Mr. DeSantis. Okay. So you actually won your cases, basically, 
but it doesn’t seem like those were victories. 

Dr. Prabhu. Well, I wouldn’t call it victory. My life is ruined. I 
can’t get all the time back that I have lost in the last 20 years, one 
case after the other. My reputation is damaged. A lot of things I 
wanted to do in life. I was doing medical research, working with 
lung volume reduction surgery. I was advancing in my profession 
while taking care of a large number of patients, and I had some 
political ambitions, and nothing was possible. 

Mr. DeSantis. So basically, this detracted from your ability to 
help sick people? 

Dr. Prabhu. Yes. 

Mr. DeSantis. How did the civil penalties and damages the gov- 
ernment sought from you compare to the actual amount of money 
you received that allegedly violated the False Claims Act? 
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Dr. Prabhu. That is so absurd. They basically said every time I 
submitted an invoice and got paid — I got $50, they wanted me to 
pay them back $11,000. They calculated that over 6 years I sub- 
mitted the code 2,000 times. They said I had to pay them $22 mil- 
lion. 

Mr. DeSantis. Wow. 

Mr. Clark, I guess the criticism I have heard about how this op- 
erates in practice is that 90 percent of the cases in which the U.S. 
doesn’t ultimately intervene when individuals are bringing the qui 
tarn cases, that they are just abandoned or dismissed. So how 
would you address — is that a misallocation of resources, that cases 
that, once the government makes a decision, are going to kind of 
wither on the vine? Or do you think that everything should con- 
tinue to go the way it is going? 

Mr. Clark. Well, I think there are a number of reasons why, in 
the first place, why the Department of Justice declines cases. Part 
of it is lack of resources. They have to prioritize what they are 
going to do because of the resources they have to do it with. I am 
sure that they concentrate first on the larger, the cases that look 
like they are going to be the biggest to intervene in. And whenever 
they decline one, they write a letter to the court and to everybody 
concerned not to take this as an indication of the merit of the case. 
They have declined it and they don’t have to state their reasons. 

Mr. DeSantis. But is that, in fact, happening, though, given the 
statistics that it is over 90 percent? 

Mr. Clark. I would say it probably is. I don’t know. I don’t have 
the statistics on that. I don’t know that they are published any 
place. A lot of them are declined. Probably three out of four, any- 
way, are. But why they don’t go forward could be for any one of 
a number of reasons. 

The Department of Justice may have discovered something in 
doing its due diligence survey of the case after it is filed during the 
period it is under seal that makes it clear that the case is not going 
to succeed for one reason or another, and that may be apparent to 
the attorney who filed the case after Justice declines it. 

Second, going forward with a False Claims Act case against a 
Fortune 500 company when you are a 9-man law firm that has two 
lawyers who do False Claims Act work is not an enticing prospect, 
and the client has to be apprised of that, and the client has to 
make a decision, do you want to continue to fight this thing, here 
is what it is going to entail, because it takes years to get one of 
these cases litigated. 

Mr. DeSantis. Great. 

I am out of time. I thank the witnesses. I appreciate your com- 
ments. 

I yield back. 

Mr. Franks. And I thank the gentleman. 

And I would now recognize Mr. Conyers, the distinguished Rank- 
ing Member of the full Committee. 

Mr. Conyers. Thank you. Chairman Franks, and I thank the 
witnesses. 

I would like to have someone explain why the False Claims Act 
penalties that allow for treble damages and additional penalties for 
each violation is important. Let me just start with you, Mr. John 
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Clark, and then I will ask the others, at least two of the witnesses 
the same question. 

Please. 

Mr. Clark. Thank you, Mr. Conyers. 

Mr. Conyers. Is your mic on? It is? Pull it up closer, then. 

Mr. Clark. Thank you, sir. Both damages and penalties are im- 
portant as deterrents. Penalties are not sought in all cases. Pen- 
alties are sought in some cases, the egregious cases, and there are 
constitutional limits on the amounts that can be assessed in a 
False Claims Act case. The Eighth Amendment protects someone 
from excessive penalties. But they are important because they can 
be invoked. And when they are invoked, then they are a powerful 
deterrent. 

They are not invoked in all cases, but they are there. That is a 
tool that the government can use if it chooses and if the court 
agrees with it, but they are not assessed in all cases. 

Mr. Conyers. So it isn’t that they are identified at the beginning 
of the case. It is after a determination and a conviction has been 
arrived at. Is that the case? 

Mr. Clark. That is correct. 

Mr. Conyers. So do you think that they are excessive or that 
they are used in a way that is not beneficial for us protecting the 
government against false claims and fraud? 

Mr. Clark. Sir, I think penalties should remain as a deterrent, 
and as I say, they are not always imposed. Particularly if a case 
is settled, they are not going to be imposed, typically. 

Mr. Conyers. Mr. Ogden, do you share approximately the same 
view? 

Mr. Ogden. I don’t. Ranking Member Conyers, and thank you for 
asking. First of all, it is required under the statute that in a case 
that goes to judgment these civil monetary penalties be imposed in 
addition to treble damages. So we have not only the treble damages 
required under the statute, as under antitrust law, for example, 
but in addition to that there is a requirement that for every so- 
called claim, between $5,500 and $11,000 be assessed. That is what 
is required if you go to judgment. It is simply not true that they 
are not applied in every case. They are applied in every case that 
goes to judgment. 

As Dr. Prabhu said, it is for that reason possible for you to have 
merely a couple of hundred thousand dollars, in his case, of busi- 
ness with the government. The total possible damage the govern- 
ment would have suffered in his case if he had done anything 
wrong, which he did not, would have been a couple of hundred 
thousand dollars. And yet the penalties, because they are assessed 
at $5,500 to $11,000 per invoice, per prescription, can amount to 
$22 million in a case of $200,000 in business. For a corporation 
with $50 per prescription, for example, a total amount of business 
around $10 million can result literally in penalties of over $1 bil- 
lion. That is completely irrational. 

A similar offense, no different, that has a single invoice issued 
to the government for the same amount of money would be 
$11,000, in this other case $1 billion. It is irrational and it drives 
companies to settle frivolous, weak cases, and it should be changed. 
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It doesn’t make any sense. There is no other law like it that I am 
aware of. 

Mr. Conyers. Well, Attorney Ogden, are there cases that we can 
name in which this kind of extreme result has happened? 

Mr. Ogden. There are cases, and I mentioned a couple of them 
in my testimony. But the very important function is connected to 
what Mr. Clark correctly said. Frequently what happens is that 
these penalties are threatened and a company that actually took a 
case to trial would suffer them if it lost, but the government settles 
the case without them. So that you face a billion dollars of liability 
if you take it to trial and lose. But you can settle it for $20 million. 
Companies do that even if they think the claim is worth nothing, 
as would be rational. Dr. Prabhu bravely fought it and won, but 
many companies don’t, and that is not good for the country. 

Mr. Conyers. Dr. Harned, where do you stand on this subject? 

Ms. Harned. Congressman, my center is a research organization. 
Our task and our mission is to better understand how to improve 
workplace conduct. So in many ways, the specifics of the legislation 
and enforcement of it is beyond the scope of what our center’s ex- 
pertise is. 

Mr. Conyers. I see. Do you have any further comments. Attor- 
ney Clark? 

Mr. Clark. Just one matter. Thank you, sir. Penalties, if a case 
goes to trial, and I have seen this happen, a judgment can be struc- 
tured so that if the penalties would amount to more than the Con- 
stitution would allow, I have seen judges and attorneys on both 
sides work those things out so it does not happen that way. But 
the penalties are important as a deterrent. They are there, and if 
it is proper to invoke them, they can be invoked. 

Mr. Conyers. Thank you, gentlemen and lady. 

My time has expired, and I yield back, Mr. Chairman. 

Mr. Franks. Well, I want to thank — I am sorry, Mr. Johnson. I 
didn’t mean to look past you, sir. 

Mr. Johnson? 

Mr. Johnson. I am sorry. I am just getting to the hearing, just 
getting a little acclimated here. 

I would ask Mr. Clark — well, I would ask Dr. Prabhu, do you 
consider yourself to be a free market economic adherent? 

Dr. Prabhu. No, sir. I am just a physician. I am not a policy ex- 
pert. I just came here to share my experience with you. 

Mr. Johnson. Well, you know the difference between a free mar- 
ket and a regulated market? Economics? Perhaps not. 

Let me move on to Dr. Harned. Do you consider yourself to be 
a free market person, or do you believe in government regulations 
on the economic sector? 

Ms. Harned. Certainly I do what I do because I am interested 
in trying to promote productive and effective and ethical business 
and government and non-profit organizations. It is the case that for 
many organizations misconduct is a reality, and there should be 
regulation so that we are able to promote better practice. 

Mr. Johnson. How about you, Mr. Ogden? 

Mr. Ogden. I am certainly a believer in government regulation. 
I think it is critical in a free-market economy. 

Mr. Johnson. And Mr. Clark? 
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Mr. Clark. Sir, I am a believer in as big a government as is nec- 
essary, but no bigger than necessary. Government has to regulate 
some things for our safety and to protect itself, but I am not an 
advocate of over-reaching government regulation. 

Mr. Johnson. Well, let me ask this question. When we are cut- 
ting government in the name of establishing a free market economy 
and we are cutting out the ability of government to ferret out 
fraud, doesn’t it follow that private whistleblowers would be con- 
sistent with a free market approach to the economy? 

Mr. Clark. Sir, I think whistleblowers are the essence of pre- 
serving the free market economy. They look for the things or they 
encounter the things that distort a free market. They look for 
things that happen, they find things that happen to them, for ex- 
ample, things that they experience on the job that are just not 
right, cheating the government, and that employer, if it is cheating 
the government, is probably cheating its competitors as well and 
distorting the market. 

Mr. Johnson. So, thank you, Mr. Clark. 

Mr. Ogden? 

Mr. Ogden. On behalf of the Chamber and our proposals here, 
we support whistleblowers, and I totally agree that their function 
is essential. What we are proposing 

Mr. Johnson. But you want to cut down on the economic incen- 
tive for whistleblowers to come forward. 

Mr. Ogden. We want to preserve the economic incentive for them 
to come forward. We want to create along with that an incentive 
for their companies to implement state-of-the-art compliance that 
will protect them when they do report internally to create in- 
creased compliance and self-reporting in addition to the enforce- 
ment regime and incentives we have for whistleblowers. 

Mr. Johnson. So you would want to limit the whistleblowers and 
put the fox in charge of securing the chicken coop. 

Mr. Ogden. What we would like to do is to ensure that the way 
entities are operated encourages whistleblowers, protects them to 
come forward, and we see that compliance programs, here they 
would be certified by independent authorities under standards ap- 
proved by the government. We know that they work to protect in- 
ternal whistleblowing. When an internal whistleblower comes for- 
ward to the company, the company can stop anything wrong that 
is happening right away. 

Mr. Johnson. Without firing the employee? 

Mr. Ogden. Absolutely without firing the employee. 

Mr. Johnson. I will tell you, the U.S. Chamber of Commerce 
now is in favor of cutting government. They are in favor of cutting 
off access to the courts. And I am sure that you would agree with 
me that those are the things that the U.S. Chamber holds dear. So 
when we start cutting the ability of a private citizen or cutting the 
incentive for a person to put their livelihood on the line to ferret 
out fraud in a private sector that would create financial disincen- 
tives for every other stakeholder involved, I don’t see where that — 
I see whistleblowing as being consistent with free market prin- 
ciples, and I find that if there is some inconsistency in terms of — 
you can’t have it one way. You can’t have it all. 
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The Chamber is going to have to have some kind of a check and 
balance. It is going to have to have either government with the 
ability, the financial resources to investigate and ferret our fraud, 
or there is a need for the private whistleblower to come along. If 
you don’t have either one of those and you put the fox in charge 
of the henhouse, then we know exactly what is going to happen 
there. There won’t be any fraud ferreted out, and the free market 
will be distorted. Competition will be eliminated, and that is just 
not good for our economy. 

Mr. Franks. The gentleman’s time has expired. The witness will 
be allowed to answer the question. 

Mr. Ogden. Thank you. Thank you. Congressman. Thank you, 
Mr. Chairman. 

I hope that. Congressman, you will take a very hard look. I know 
you already looked at it, but I hope you will look hard at these pro- 
posals. Our goal here really is not to disincentivize whistleblowers. 
Our goal is to remove fear of retaliation, to ensure that companies 
protect and encourage whistleblowers to come forward, and to pre- 
serve these incentives for them to bring claims where the company 
hasn’t self-reported. That is really the spirit of these changes, and 
to make the Act a little more rational, so things don’t happen like 
what happened to Dr. Prabhu. 

Mr. Johnson. Thank you, sir. 

Mr. Franks. Well, this concludes today’s hearing, and I want to 
thank all of the witnesses for attending. I know you folks have 
many things that you have to do, and we appreciate you coming 
here today. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

And again, I thank the witnesses. I thank the Members and the 
audience. 

This hearing is adjourned. 

[Whereupon, at 2:22 p.m., the Subcommittee was adjourned.] 
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Response to Questions for the Record from John E. Clark, Of Counsel, 
Goode Casseb Jones Riklin Choate & Watson, Taxpayers Against Fraud 


1. In your testimony you said some corporate defendants have resolved more than one 
False Claims Act case - in other words, some companies have heen “repeat offenders.” Can 
you provide some examples of companies that have resolved two or more False Claims Act 
cases involving allegations of similar or related misconduct? 

Yes. If we think of fraud as an infection, the False Claims Act can be thought of as a kind of 
antibiotic that boosts the powers of the white blood cells (whistleblowers) inside the corporate 
body. As with ail infections, the first shot of antibiotic tends to have a salient effect, but very 
often the infection adapts, evolves, and develops “resistance” by becoming ever-so-slightly 
different. 

Much the same occurs with corporate fraud, where companies are loath to give up effective, 
million- and billion-dollar profit techniques simply because they violate the law. If one fraud is 
dropped, another is often developed to replace it. 

Though most companies never see a False Claims Act case, companies with corrupt or seriously 
deficient ethical cultures tend to be repeat players. What follows is a short sampling of repeat 
offender companies under the False Claims Act. 


GlaxoSmithKline : 

• On July 2, 2012, GlaxoSmithKline agreed to pay $3 billion in criminal and civil fines, 
penalties and damages to settle allegations the company defrauded Medicare, Medicaid 
and other government funded health care programs in connection with its market 
practices for Advair, Wellbutrin, Paxil, Lamictal, Zofran, Imitrex, Lotronex, Flovent and 
Valtrex and Avandia. » Read More. 

• In October 2010, GlaxoSmithKline and a subsidiary agreed to pay $750 million to settle 
charges that between 2001 and 2005, they distributed adulterated versions of the drugs 
Kytril, Bactroban, Paxil CR, and Avandamet made at GSK’s manufacturing facility in 
Cidra, Puerto Rico. Former GSK employee Cheryl Eckard filed the case. » Read More. 


Merck : 

• On February 7, 2008, Merck & Company agreed to pay more than $650 million to 
resolve allegations the company failed to pay proper rebates to Medicaid and other 
government health care programs and paid kickbacks to health care providers to induce 
them to prescribe the company’s products. » Read More. 

• On November 22, 2011, Merck agreed to pay $628 million to resolve allegations that it 
marketed Vioxx for an unapproved use and that the company made false statements about 
the drug’s cardiovascular safety. » Read More. 


Tenet : 

• On June 29, 2006, Tenet Healthcare Corporation, agreed to pay the United States more 
than $900 million to resolve several "whistleblower" lawsuits and investigations alleging 
that Tenet knowingly submitted false claims to the Medicare program and other federal 
health insurance programs over the past decade. The qui tarn suit alleged Tenet paid 
kickbacks to physicians to get Medicare patients referred to its facilities, billed Medicare 
for services that were ordered or referred by physicians with whom Tenet had an 
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improper financial relationship with, and engaged in "upcoding," or the assignment of 
improper diagnosis codes to patient records in order to increase reimbursement. » Read 
More. 

• On November 1 5, 2005, Tenet Healthcare Corporation, which owned Redding Medical 
Center at the time of the alleged violations, agreed to pay $54 million to settle allegations 
that the company defrauded the government through the unnecessary heart surgeries 
performed at the hospital. » Read More. 

• In 1994, then operating under the name National Medical Enterprises, Tenet agreed to 
pay $379 million in criminal fines, civil damages, and penalties to settle a False Claims 
Act case in which the company was allegedly paying kickbacks and engaging in fraud at 
NME psychiatric and substance abuse hospitals in more than 30 states. 

Scherinn Plough : 

• On August 26, 2006, Schering-Plough Corporation agreed to pay $435 million to settle 
allegations it engaged in the illegal sale and marketing of the drug Temodar, for treatment 
of brain tumors, and Intron A for use in treatment of bladder cancer and hepatitis C. 
Schering allegedly misrepresented best price information to federal healthcare programs, 
paid kickbacks to physicians, and knowingly promoted the off-label use of the drug 
Temodar. » Read More. 

• On July 30, 2004, Schering-Plough agreed to pay more than $292 million to resolve False 
Claims Act liabilities in connection with the illegal and fraudulent pricing of its allergy 
drug, Claritin. Schering-Plough subsidiary Schering Sales Corp. pleaded guilty to 
violating the Anti-Kickback Act in the same matter. » Read More. 

• On December 1 7, 2009, Schering-Plough agreed to pay $69 million to settle False Claims 
Act lawsuits allegations that the company inflated the price of the asthma drug Albuterol 
and other products in order to collect millions of dollars in overpayments from California 
and Florida's Medicaid programs. The settlement resolved allegations that Warrick 
Pharmaceuticals, a subsidiary of Schering-Plough, deliberately inflated the Average 
Wholesale Prices (AWPs) it reported to California and Florida. » Read More. 

HCA. Columbia HCA. Quorum : 

• In October of 2000, Quorum Health Group, a wholly owned subsidiary of HCA The 
Healthcare Company (formerly known as Columbia HCA), agreed to pay the United 
States $95.5 million to settle a whistleblower-initiated case under the False Claim Act, 
alleging the company systematically upcoded and price-gouged Medicare and Medicaid. 
» Read More. 

• In December 2000, HCA The Healthcare Company (formerly known as Columbia HCA), 
pled guilty to criminal conduct and agreed to pay more than $840 million in criminal 
fines, civil penalties, and damages for unlawful billing practices. Of this amount, 
$731,400,000 was recovered under the False Claims Act. HCA's frauds included: billing 
for lab tests that were not medically necessary and not ordered by physicians, "upcoding" 
medical problems in order to get higher reimbursements, billing the government for 
advertising under the guise of "community education," and billing the government for 
non-reimbursable costs incurred in the purchase of home health agencies around the 
country. » Read More. 

• In June 2003, HCA Inc. (formerly known as Columbia/HCA and HCA The Healthcare 
Company) agreed to pay the United States $63 I million in civil penalties and damages 
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arising from false claims submitted to Medicare and other federal health programs. This 
settlement resolved allegations of cost report fraud, and the payment of kickbacks to 
physicians. In a separate administrative settlement with the Centers for Medicare & 
Medicaid Services (CMS), HCA agreed to pay an additional $250 million to resolve 
overpayment claims arising from its cost reporting practices. » Read More. 


Abbott : 

• On May 7, 2012, Abbott Laboratories agreed to pay $800 million to the federal 
government to resolve claims it unlawfully promoted Depakote for unapproved uses and 
offered and paid illegal kickbacks to health care professionals and long-term care 
pharmacy providers to induce them to promote and/or prescribe Depakote. » Read 
More. 

• In July of 2003, a unit of Abbott Laboratories, Inc. pled guilty to obstructing a criminal 
investigation and defrauding the Medicare and Medicaid programs and agreed to pay 
$400 million to resolve civil claims. In addition, a subsidiary of Abbott Labs, CG 
Nutritionals, Inc., agreed to a criminal fine of $200 million. The Abbott/CG Nutritionals 
scheme involved the sale of enteral products which pump special foods into the stomachs 
and digestive systems of patients who, because of disease or some other disorder, are not 
able to ingest and digest meals in a normal manner. 

N orthrop-Grumman : 

• On April 2, 2009 Northrop Grumman Corp. and subsidiaries, agreed to pay $325 million 
to settle False Claims Act allegations that Northrop provided and billed the National 
Reconnaissance Office (NRO) for defective microelectronic parts, known as 
Heterojunction Bipolar Transistors (HBTs). The government’s investigation in the HBT 
Action concluded that Northrop failed to properly test and qualify certain HBTs 
manufactured from 1992 to 2002. As a result, Northrop integrated into NRO satellite 
equipment certain defective HBTs. The investigation further concluded that Northrop 
made misrepresentations about, and concealed certain material facts regarding the 
reliability of the HBTs, » Road More 

• On June 9, 2003, Northrop Grumman Corporation agreed to pay $111 million to settle a 
FCA lawsuit claiming that TRW Inc. (a subsidiary of Northrop) improperly billed the 
government on several projects from 1990 to 1997, » Read More. 

Johnson & Johnson : 

• On January 19, 2012, Johnson & Johnson paid the state of Texas $158 million for the 
Illegal marketing of anti-psychotics to schoolchildren. After 140 depositions, 10 million 
pages of documents, and voluminous court motions, Johnson & Johnson caved a week 
into trial and agreed to pay Texas $158 million to settle a whistleblower lawsuit which 
charged the company with off-label marketing of Risperdal to Texas school children. » 
Read More, 

• On November 4, 2013, Johnson & Johnson agreed to $2.2 billion to resolve civil and 
criminal allegations involving the off-label marketing and unapproved uses for three 
prescription drugs. Allegations involve alleged kickbacks to doctors and pharmacies to 
promote the antipsychotic drugs Risperdal and Invega, and a heart drug, Natrecor. » 

Read More. 
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Bank of America : 

• In 2012, Bank of America agreed to pay $1 billion in fines to settle allegations that the 
bank knowingly made loans insured by the Federal Housing Administration (FHA) to 
unqualified home buyers. The settlement will entail an immediate payment of $500 
million to provide a recovery for the harm done to the FHA by Countrywide’s conduct. 
Payment of the second $500 million will be deferred to fund a loan modification program 
for Countrywide borrowers across the nation with underwater mortgages. » Read More. 

• In 2008, Bank of America paid $187 million to the state of California for improperly 
retaining unclaimed municipal bond revenue. At the time, this was the largest State False 
Claims Act case to date. 


2. Mr. Ogden says that the False Claims Act has been a faiinre at preventing fraud and is, 
therefore, in need of amendment. What is your response? 

Some failure! The government’s recoveries under the statute since its 1986 overhaul to make 
whistleblower cases viable again total more than $40 billion, and the law has been widely 
recognized as the government’s most important tool to combat fraud. Mr. Ogden’s recipe for 
improving the law’s effectiveness is (i) reduce the penalties for committing fraud, (ii) reduce the 
incentives for whistleblowers to expose fraud, and (iii) rely on unspecified “gold standard” 
compliance plans to make fraud go away. 

The amendments that reduced whistleblower incentives in 1943 resulted in only a handful of 
whistleblower cases being filed over the next 43 years and few cases being brought by the 
Department of Justice. 

The current statute serves the government well, as evidenced by the recoveries, more than 80% 
of which are obtained from actions tiled by whistleblowers, and by the bipartisan support it has 
enjoyed in the Congress. Additionally, a growing number of states, having realized that fraud 
against government programs is not exclusively a federal phenomenon, are adopting broad- 
spectrum false claims acts of their own and using them to return ill-gotten taxpayer funds to their 
state treasuries. 

The effectiveness of the federal statute could be improved, however, by (i) allowing the United 
States to recover its legal and investigative costs when cases are settled or adjudicated 
successfully, as do the similar laws of 15 states; (ii) adding tax fraud to the scope of the law’s 
coverage, in recognition of the unfortunate fact that the IRS false claims program has proved to 
be an abject failure; (iii) clarifying the statute to confirm that the government’s “damages” from 
fraud are its “gross damages”; and (iv) administering the law to impose personal consequences 
on responsible individuals in large fraud cases, as is done now in smaller cases. 

3. Why is it problematic to rely on companies to self-report and self-regtilate against 
fraud? 

In two words: because of “human nature.” Greed is a powerful motivator; and whenever a pot of 
“federal funds” is available to claimants, some will succumb to the temptation to obtain more 
than their lawful share by connivance, manipulation, and falsehood - especially if the fiscal 
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success of the scheme may enhance one or more careers. The impersonal nature of “federal 
funds” administered by a faceless bureaucracy doubtless makes it easier to rationalize stealing 
from the government than stealing from an individual. Thus a company that might never 
countenance the adulteration of its product because that could harm an individual consumer may 
find it much easier to rationalize gaming-the-system to obtain more money than it is entitled to 
from an impersonal government program. 

As illustrated by the history of repeat violators of the False Claims Act, even a strict compliance 
plan imposed by a settlement agreement with the United States and explicitly agreed to by the 
corporate offender is no guarantee of honest behavior in the future. The key to self-regulating 
against fraud is a true corporate culture of integrity, a dedication to Justice Holmes’s admonition 
about the imperative of “turning square corners” when dealing with the government. And self- 
reporting is, if anything, even less predictable than self-regulation, in the absence of an ingrained 
culture of integrity; it’s tempting to calculate that the fraud, after all, might never be noticed. 

4 Mr. Ogden says that 90 percent of all qui tarn cases in which the government declines to 
intervene are dismissed or abandoned and that this reflects the fact that most qni tarn suits 
are without merit. What is your response? 

First, 1 know of no statistical studies supporting that figure; but anecdotal evidence suggests that 
many non-intervened cases are dismissed, most of them voluntarily. Whatever the number or 
percentage, however, it does not reflect that “most qui tarn suits are without merit.” 

The United States declines to intervene in qui mm cases for many reasons; accordingly, as the 
Department of Justice advises the court and the parties when it does so, its declination is not to 
be taken as a comment on the merits of the case. Some declinations are based on statutory or 
factual obstacles to success discovered by the Department of Justice in its due diligence 
investigation; and because the Department of Justice and federal agencies do not have unlimited 
enforcement resources, some result from policy and priority decisions by the affected 
government agency or by the Department of Justice. 

Because all qui tarn cases must be filed under seal and often remain under seal for years, a relator 
and his counsel cannot know if their newly filed case is already subject to dismissal under the 
statute’s “first to file” provision. Similarly, the question whether the defendant’s alleged 
misconduct has already been “publicly disclosed” within the meaning of the Act - another 
ground for dismissal - often cannot be known by the relator at the time of filing. 

A declination by the Department of Justice puts the relator and his counsel to a crucial election: 
to proceed without the government’s help, or to dismiss the case. Tf the government has found a 
serious flaw in the case, the decision is easy. When the declination is based on priorities, the 
decision can be more difficult. If, as is typical of qui tarn cases, the defendant is sizeable and 
well-funded, the prospect of a pitched legal battle with such an adversary and a big law firm - 
with no help at all from the government - can be sufficiently unattractive to the relator and his 
(often solo) counsel to prompt a decision to dismiss the case, regardless of merit. 

Attorneys who practice in our federal courts are required to know the rules. By filing a lawsuit, 
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an attorney certifies to the court that it is not presented for any improper purpose, such as to 
harass; that the claims made are warranted by existing law or by a non-frivolous argument for 
extending or modifying the law; and that the factual contentions have evidentiary support. Fed. 

R Civ. P. 11(b). Sanctions for violations of that rule may be imposed by the court stia sponte or 
in response to an adversary’s motion. Fed. R. Civ. P. 1 1 (c). As a result, few attorneys would 
risk knowingly filing a case without merit. Moreover, fraud must be alleged with particularity in 
federal courts, and a qui tarn complaint must meet that factual standard without any opportunity 
to develop additional facts through discovery procedures before it is challenged by the defendant. 
If a case is genuinely without merit, the rules provide measures for an early and expeditious 
dismissal by dispositive motion. See, e.jf.. Fed. R Civ. P. 12(b)(6). 

It should be noted, in the context of Mr. Ogden’s proposed reliance on self-regulation for 
companies that federal courts rely instead on strict mles and the ready availability of sanctions to 
ensure compliance with court rules by attorneys. 

5. Mr. Ogden takes issue with staying the application of the False Claims Act’s statute of 
limitations during the use of military force, particularly when the allegations at issue have 
nothing to do with those military actions. What is your response? 

The Wartime Suspension of Limitations Act (WSLA) is law that has been embraced by 
Congress for 70 years. Whether or not it applies to False Claims Act cases, and under what 
circumstances, are questions currently before the courts. Assuming the WSLA does apply, any 
new restrictions on its application will, over time, result in billions of dollars in lost fraud 
recoveries to the government. At a time when the United States is struggling with a rising, multi- 
trillion dollar debt, those proposing to change the current law should be required to specify what 
taxes or user fees will be raised to offset that gap. So far, the Chamber of Commerce has been 
silent on this matter. 

6. Mr. Ogden suggests that when a corporation has disclosed fraud to an agency inspector 
general or other investigative office, the False Claims Act should foreclose qni tarn actions 
based on the same fraud allegation. W hat is your response? 

As phrased, this question begs other questions; e.g., what resulted from the disclosure? 
Was there a settlement and release, which would bar a claim for the same fraud? Did the agency 
consider the disclosure and take no action’’ That could result in a policy decision to decline a 
subsequent False Claims Act action for the same fraud, depending on the reason for the agency’s 
original decision and the similarity of the facts alleged; but it should not preclude reconsideration 
of the agency’s original inaction. Was the disclosure an instance of true self-reporting, or was it 
an attempt to limit exposure to damages after learning that it was under investigation? 

True “self-reporting” of fraud occurs when a culpable party takes the initiative to voluntarily 
disclose conduct for which it is not already under investigation or litigation. Tn that circumstance, 
assuming full disclosure, settlements and accompanying releases from liability occur routinely. 

In my experience, executive branch agencies have self-disclosure protocols 

designed to encourage true self-reporting by members of their contracting community, with the 

incentive of a settlement for a reduced multiple of the government’s damages. 
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Fraudsters often attempt to portray themselves as “self-reporting” fraud to the government after a 
False Claims Act case and a resulting Civil Investigative Demand (CID) letter or a subpoena has 
alerted them that “the government knows and there may be a whistleblower case.” Since the 
company would otherwise have made no such disclosure, it should get no benefit from posing as 
a self-reporter, and the whistleblowers should be rewarded, not penalized, for their action-forcing 
integrity. Because qui tarn cases require the government to actually investigate frauds, take 
actions, and make decisions that are reviewable by the courts, they are an antidote to the kind of 
“crony capitalism” inaction that pervades the world of government contracting. 
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Chairman Franks, Vice Chairman Jordan, and Members of the Subcommittee: 

Thank you for this opportunity to submit written testimony regarding the False Ciaims Act 
(“FCA” or “Act”) and the validity of “reforms” to the FCA proposed by the U.S. Chamber of 
Commerced As outiined in the National Whistleblowers Center’s report, “Scn’ing America’s 
‘Most Important Tool to Uncover and Punish Fraud: ' 25 Facts that Rehut the Chamber of 
Commerce’s Proposals to Undermine the False Claims Act," the Chamber’s proposals, taken 
together, would cripple a key “tool” for uncovering and punishing fraud against the taxpayers. 

According to the Chamber, Congress should amend the FCA to create incentives for companies 
to enhance corporate internal compliance programs. However, the Chamber’s vision of a compli- 
ance program is highly misleading. 

The Chamber does not use the tenn “compliance” as it is ordinarily understood. Instead, the 
“compliance” programs advocated by the Chamber are merely part of a company’s law depart- 
ment, and they are designed to protect the company from liability. The Chamber’s vision of a 
“compliance” program increases the ability of a company to cover up fraud from government 
investigators. Chamber-backed compliance programs operate in secret and are permitted to use 
information obtained from the compliance investigation to discipline or discredit the very whis- 
tleblowers that raise concerns within the company. 

THE CHAMBER’S POSITION ON CORPORATE COMPLIANCE PROGRAMS 

Most members of the public are unaware that the structure for compliance programs advocated 
by the Chamber of Commerce would ensure that the program operate in secrecy and have as its 


' Stephen M. Kohn is the Executive Director of the National Whistleblowers Center and a partner in the 
law fimi of Kohn, Kohn and Colapinto, LLP. He is the author of seven books on whistleblower law; 
including, The Whisitehlower's Handbook: A Step-hy-Step Guide to Doing the Right Thing and 
Protecting Yourself (Lyons Press 2013, 3rd ed.). Since 1984 Mr. Kohn has represented numerous 
whistleblow ers in a nonpartisan manner. 

’ These proposals have been w idcly publicized by the Chamber in its report: Fixing the False Claims Act: 
The Case for Compliance-Based Reforms . 
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goal the protection of the company from liability. Under this structure, compliance programs re- 
port through or to a company’s Office of General Counsel and are, effectively, arms of the law 
department. 

Just this year, the Chamber of Commerce had the opportunity to clarify its position on such pro- 
grams in a major court case decided by the U.S. Court of Appeals for the District of Columbia 
Circuit. In that case, a maj or Iraq defense contractor, Kellog-Brown & Root (“KBR”) operated a 
compliance program. A whistleblower had provided information to the compliance program, but 
later alleged that the company had covered up the instances of fraud. The company claimed that 
all its compliance records were secret simply because the program was supervised by a lawyer.^ 

The Chamber of Commerce supported KBR’s position on secrecy and strongly urged the court to 
recognize that compliance programs, such as the KBR program, were simply arms of a corpora- 
tion’s legal department. The Chamber aggressively argued that documents created as part of a 
corporate compliance program are “attorney-client privileged,” even if no attorney ever inter- 
viewed the whistleblower and no legal advice was requested or received. The Chamber, which 
filed an amicus brief in support of KBR, successfully argued that even if a company is required, 
under federal law, to operate a compliance program, that program is still an arm of its corporate 
attorneys. 

Chamber-supported compliance programs are not designed to independently investigate internal 
whistleblower concerns. Instead, as a matter of law, they serve as investigators for the com- 
pany’s legal department and serve the “best interests” of the executives who manage the com- 
pany. These compliance programs are under no duty whatsoever to protect whistleblowers, and, 
in fact, companies are fully permitted to use these programs to obtain evidence that can be used 
as a basis to discredit or terminate the whistleblower. 

Corporate compliance programs advocated by the Chamber are so anti-whistleblower that per- 
sons who work within such departments are required to give “warnings” to any employee who 
contacts them. These warnings are required because of the built-in conflicts of interest between 
the corporation’s interest in protecting itself and its executives, and the interests of whistleblow- 
ers/employees who reported the fraud and who thought that the compliance department was re- 
quired to do its job. 

Given these conflicts. Chamber-supported compliance programs are required under many local 
attorney ethics rules to give warnings to employees that: (a) the program was in fact run by the 
corporate attorneys, not some independent ethics or compliance office; (b) because the corporate 
lawyers ran the program, there existed potential conflicts of interest between the whistleblower, 
who reported the misconduct, and the compliance program that served the interest of the corpo- 
ration and its executives; (c) the compliance program did not represent the employee and that 


'’In re Kellogg Brown & Root, /uc.. No. 14-5055 (D.C. Cir. June 27, 2014) (reversing Untied States ex 
rel Barko v. Halliburton Co.. 2014 U.S. Dist. LEXIS 36490, at 10 n. 33 (D.D.C. March 6, 2014). Cases 
reprinted at htlDi'. hit. 'y. 2()I4-06~27Opinton . Petition for cn banc review filed on July 28, 2014, and 
available at http:/ bit. Iv Pet ttlonEnBanc. 


2 



119 


information provided to the compliance program could be used against the em- 
ploye e/whi s tl ebl ower . 

The anti-whistleblower/anti-independent nature of the Chamber-endorsed compliance programs 
was highlighted in a paper delivered to the ABA Section of Litigation Corporate Counsel for 
which Senior Counsel for General Electric co-authored. The paper advised corporate lawyers 
who managed compliance programs to provide strong warnings to employees who contacted 
these programs: 

JVhat is clear is that counsel who fail to give the srarnings . . . expose themselves 
to criticism by the courts, professional discipline and even civil liability. Given 
these realities, it is imperative that all counsel internal and external scrupu- 
lously inform employees at all levels of the organization of the potential conflicts 
of interest and do so in a way where the svarnings cannot be contested. Warnings 
are a time for plain language. 

“Avoiding the Perils and Pitfalls of Internal Corporate Investigations: Proper Use of Upjohn 
Warnings,” ABA Section of Litigation (Feb. 11-14, 2010). 

The compliance programs advocated by the Chamber are so riddled with conflicts of interest, 
that the New York State Bar Association published guidance for attorneys who worked for such 
programs. See New York Ethics Op. 650, a copy of which is available at 
htty: bit. lv/NYbarEthicsOp650 . ' The guidance was not intended to ensure that the programs 
were independent or provided protection against fraud. Instead, the guidance focused on the need 
for attorneys who worked in such programs to give very explicit warnings to employees in order 
to avoid being disbarred for unethical activity. 

The “warning” upheld by the New York Bar stated as follows: 

“T want to caution you that I am an attorney for the Company and not for you or 
other employees. Therefore, while I can record your complaint, I cannot and will 


These warnings were commonly known as “corporate Miranda” warnings or Upjohn warnings. See U.S. 
v'. Inl j Broth. Of Teamsters, 1 19 F. 3d 210, 217 (2"'^ Cir. 1997) (''attomcys in all cases arc required to 
clarify exactly whom they represent, and to highlight potential conflicts of interest to all concerned as 
early as possible”); In re Grand Jury Subpoena. 415 F.3d 333, 336 (4'^ Cir. 2005)(court noted tliat an 
Upjohn warning stated “Wc represent the company. Tlicsc conversations arc privileged, but the privilege 
belongs to tlie company and the company decides whether to waive it. If tliere is a conflict, the attorney- 
client privilege belongs to the company”): Sandra T.E. v. -S'. Berwyn, 600 F.3d 612, 620 (7tli Cir. 
2009)C'Up/ohn wamings” emphasized that the attorney represented die School Board "and not the 
employee and that tlic School Board had control over whether the conversations remained privileged”); 
Admiral Ins. v. U.S. Disl. Cl., 881 F.2d 1486. 1492 (9th Cir. 1989), quoting vvitli approval U.S. v. 
Nicholas, 606 F,Supp.2d 1109, 1117 (2009)(“An Upjohn warning is given to advise the employee that he 
is not communicating with his personal lawyer, no attorney -client relationship exists, and any 
communication may be revealed to tliird parties if disclosure is in tlic best interest of the corporation”). 

^ Also see, ABA WCCC Working Group, "Upjohn Wamings Recommended Best Practices when 
Corporate Counsel Interacts with Corporate Employees,” a copy of which is available at 
hilD://bit.]yA.BAbesipraciices . 
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not give you legal advice, and you should not understand our conversation to con- 
sist of such advice. 1 do advise you to seek your own counsel, however, as your 
interests and the Company’s may differ. Having said this, I would be happy to 
listen to your complaint, etc.’” 

As these warnings make clear, the compliance programs advocated by the Chamber are an alter- 
native to a strong False Claims Act. Given the ability of the company to keep the whistle- 
blower’s disclosures secret from government inspectors and to use the information obtained from 
whistleblowers to discredit the whistleblower, these programs are often traps for employees. 

The compliance program upheld at the urging of the Chamber also required employees who pro- 
vided information to the program to sign broad nondisclosure statements."’ This Chamber- 
endorsed nondisclosure agreement was aimed only at silencing employees. It threatened the em- 
ployees with termination if they discussed their concerns outside of the compliance investigation. 
Employees were threatened with termination if they provided “anyone” with information related 
to the frauds for which they were reporting. Employees were not informed of their right to in- 
form federal authorities that fraud had been committed in government-sponsored programs. 

The compliance program for which the Chamber of Commerce aggressively defended in the 
2014 In re KBR court case also permitted the company to classify evidence of fraud as confiden- 
tial attorney-client materials. The information could be kept secret from whistleblowers and 
government investigators. Even a criminal Grand Jury subpoena could not force the disclosure 
of the “compliance” materials. This right to secrecy, in the corporate context, was upheld in In 
re KBR, even though the lower court judge who reviewed the documents in camera had deter- 
mined that the compliance documents contained strong evidence of fraud, including double bill- 
ing, failure to complete work, and bid-rigging. 

As reflected in the Chamber’s report. Fixing the False Claims Act, these programs usually appear 
on their face to be “independent,” For example, in the case for which the Chamber defended the 
compliance program, the company’s internal corporate compliance program never publicly men- 
tioned that the corporate lawyers ran the program, and that these lawyers could keep secret from 
the government the evidence of fraud reported by the whistleblowers. The program was mar- 
keted as if it was designed to promote integrity and ethics. Its true nature was hidden. 

The False Claims Act creates a safe, effective, and highly successful method for employees to 
disclose fraud in government programs to the appropriate authorities. Compliance programs ad- 
vocated by the Chamber of Commerce do not provide a reasonable substitute for this law. 


* The broad nondisclosure agreement upheld by the Court in tlie KBR decision was reprinted in full in 
United States ex rei Barko v. Halliburton Co.. 2014 U.S. Dist. LEXIS 36400, at 10 n. 33 (D.D.C. March 
6, 2014). See http; ' btt.Iv kbrFrivileeeOrder . 
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